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Introduction 


The  course  in  Law  20  is  offered  for  3 
credits.  It  consists  of  three  modules 
composed  of  4 lessons  each  for  a total  of 
12  lessons.  The  student  must  complete  all 
12  lessons  before  the  final  exam  is 
written. 


EVERY  STUDENT  MUST  WRITE  A FINAL  TEST  TO  RECEIVE  CREDITS 


Do  not  cut  or  tear  out  the  pages  of  this  course.  Open 
the  book  at  the  centre;  then  pull  it  apart  at  the  top,  bottom, 
and  centre.  Pry  out  the  staples,  then  transfer  the  lesson 
pages  to  a looseleaf  binder  or  rings. 


Please  check  your  entire  course  and  list  any  missing 
and/or  blank  pages  on  the  green  Lesson  Record  Form  of  your 
next  Law  20  lesson.  Be  sure  to  give  the  page  number  and 
lesson  number  for  each  one.  We  will  then  send  you  the 
necessary  pages. 


The  grading  system  for  lessons  is  as  follows: 


Law  20  Students 


Lesson  Gradings 


A:  80  - 100 

B:  65  - 79 

C:  50  - 64 


D:  40  - 49 

F:  0-39 
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Introduction 


Testing  and  Course  Evaluation 

1.  In  order  to  be  recommended  for  credits  in  Law  20,  you 
are  required  to  write  a supervised  test  set  by  the 
Alberta  Correspondence  School  before  registration 
expires.  This  test  will  constitute  60%  of  your  final 
grading.  The  remaining  40%  will  be  based  on  your 
lesson  grades  as  well  as  your  teacher's  evaluation  of 
your  progress  and  general  attitude.  Other  factors  which 
are  considered  are  effort,  regularity  in  the  submission 
of  lessons,  willingness  to  follow  instructions  and  to 
accept  and  profit  by  helpful  criticism.  Appeal  papers 
will  be  available  to  students  who  do  not  achieve  a 
pass,  and  whose  registration  has  not  expired. 

NOTE:  The  teacher  will  use  his  or  her  discretion  in 

arriving  at  a final  grading  if  there  is  a sub- 
stantial difference  between  the  final  test  mark 
and  the  lesson  grades. 

2.  (a)  Classroom  students: 

Those  who  are  in  attendance  in  school  in  Alberta 
and  who  are  supplementing  their  school  programs 
by  taking  one  or  more  correspondence  courses. 

A student  attending  school  does  not  submit  an 
application  for  the  final  test.  Test  papers  are  sent 
automatically  to  the  principal  in  January  and  June 
for  writing  before  the  end  of  the  semester  or  at 
the  end  of  August  for  writing  during  the  first 
week  of  September  for  summer  school  students.  All 
lessons  must  be  received  before  a test  paper  is 
released. 

The  principal  is  in  charge  of  scheduling  final 
tests  and  all  questions  about  scheduling  should  be 
directed  to  the  principal. 

If  a test  is  not  written  before  expiry  date  of 

registration,  the  course  is  considered  incomplete 
for  the  school  year  which  the  student  registered. 

(b)  Non-classroom  students: 

Those  who  are  studying  exclusively  by  correspon- 
dence, and  are  not  registered  in  any  subjects  in 
an  Alberta  classroom. 

To  obtain  course  credits,  non-classroom  students 

must  complete  all  required  lessons  and  write  the 

final  test  before  expiry  date  of  registration. 

Information  about  expiry  dates  is  given  in  the 
Information  Bulletin  which  a student  receives 
before  filing  an  application  for  a correspondence 
course. 

The  final  test  application  is  mailed  when 

Lesson  6 is  returned  to  the  student. 
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We  hope  that  you  will  enjoy  taking  this  course  in  Law, 
and  that  you  will  find  it  profitable.  We  have  tried  not  to 
make  it  too  technical.  It  is  our  aim  to  awaken  your  interest 
in  our  legal  system.  By  illustrating  with  actual  cases  we 
have  tried  to  make  the  course  as  interesting  as  possible. 


The  exercise  section  of  each  lesson  will  consist  of 
objective  type  questions  such  as  true-false,  multiple  choice, 
completion  and  short  answer  questions.  In  order  to  accustom 
you  to  legal  language,  you  may  answer  completion  questions 
in  the  exact  words  of  the  lesson  notes. 


In  addition  to  the  objective  questions,  you  will  have  in 
some  lessons  paragraphs  or  notes  to  write  which  will  apply 
the  legal  principles  which  you  learn  and  which  will  require 
some  thought  on  your  part  to  answer  adequately.  In  other 
lessons  you  will  be  given  actual  cases  to  solve  by  applying 
the  laws  studied  in  the  lesson.  These  should  be  answered  by 
applying  and  quoting  the  point  of  law  involved,  which  you 
arrive  at  by  careful  reading  of  the  problem  and  careful 
consideration  of  all  information  given.  The  solution  of  these 
cases  is  for  the  most  part  to  be  found  in  the  assignment,  but 
occasionally  the  solution  may  be  found  in  one  of  the  earlier 
lessons  you  have  taken. 


The  Dictionary 

When  you  have  occasion  to  look  up  a term  in  the 
dictionary,  use  as  complete  a dictionary  as  you  can  find, 
preferably  a big  one  such  as  is  found  in  schools  and 
libraries,  and  always  look  for  the  "legal"  meaning.  Every 
Law  student  should  form  the  habit  of  using  a dictionary. 
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Purpose  of  Course 

This  course  is  designed  to  give  the  student  a knowledge 
of  the  fundamental  principles  of  law  that  govern  the  conduct 
of  business  transactions;  to  cultivate  habits  of  justice, 
honesty  and  impartiality,  to  develop  a respect  for  and 
obedience  to  the  law;  to  assist  the  student  in  avoiding  legal 
entanglements;  and  to  develop  in  the  student  the  ability  to 
see  both  sides  of  a problem,  to  attack  it  logically,  to  use 
sound  judgment,  and  to  express  themselves  freely,  clearly, 
and  concisely. 


Suggestions  for  Preparing  Lessons  in  Law  20 

(1)  Read  over  the  whole  lesson  to  obtain  a general  idea  of 
the  content. 

(2)  Study  each  section  of  the  lesson  intensively. 

(3)  Before  you  start  an  exercise,  be  sure  that  you  have 
read  the  instructions  thoroughly  so  that  you  understand 
them.  All  problems  relate  to  the  province  of  Alberta 
only. 

(4)  Complete  all  the  exercises  to  the  best  of  your  ability, 

referring  to  your  study  material  when  necessary. 

(5)  Check  over  your  whole  lesson  carefully?  Is  it  complete? 

(6)  Send  in  only  those  pages  that  contain  exercises  for 
correction.  Do  not  send  in  the  lesson  notes. 

(7)  Complete  a Lesson  Record  Form  for  each  lesson,  remem- 

bering to  place  your  initials  on  the  line  provided,  after 
you  have  re-read  the  lesson  carefully.  When  estimating 
the  time  spent  count  study  time  as  well  as  the  time  you 

took  to  complete  the  exercises  and  state  the  time  in 

hours. 

(8)  Be  sure  to  follow  all  instructions  on  the  back  of  the 

Lesson  Record  Form. 

(9)  In  every  "matching"  exercise  each  term  should  be  used 

only  once. 

(10)  When  a lesson  is  returned  to  you,  study  the  instructions 
and  comments  made  by  the  instructor.  (Similar  mistakes 
in  successive  lessons  indicate  that  the  student  is  not 
giving  sufficient  attention  to  the  corrections . ) 

(11)  You  will  get  real  value  from  this  course  only  if  you 
study  the  material  thoroughly  enough  to  understand  it 
and  express  the  ideas  for  yourself.  The  mistakes  and 
the  incorrect  answers  you  give  are  the  only  means  your 
instructor  has  of  knowing  what  your  difficulties  are. 
It  is  quite  permissible  when  the  occasion  arises  for  two 
students  to  study  and  discuss  together  the  material  of 
the  lesson,  but  the  written  answers  to  questions  must  be 
each  student's  own  independent  work. 
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Instructions  Regarding  Written  Work 

(1)  All  written  work  must  be  done  in  ink  — blue  or  black. 

(2)  Do  your  rough  work  on  scrap  paper.  Do  not  do  it  in 
pencil  on  your  lesson  and  then  write  over  it  in  ink. 

(3)  Answers  should  be  complete  and  in  good  form,  with 
words  spelled  correctly. 

(4)  Avoid  using  abbreviations,  ditto  marks,  and  the  symbol 

for  the  conjunction  "and"  in  your  written  answers. 
All  words  should  be  written  in  full. 

(5)  Paragraph  answers  should  be  carefully  planned,  pro- 
perly indented,  and  well  constructed. 

(6)  Carelessness  in  these  details  will  result  in  lower 
gradings. 

(7)  Remember  that  every  lesson  in  Law  is  also  a lesson  in 
English. 


Definitions 

Following  are  the  definitions  of  terms  which  you  may 
come  across  from  time  to  time.  Some  of  these,  as  well  as  many 
others,  are  to  be  found  in  this  course.  Study  them,  and  also 
study  carefully  the  definitions  in  the  lesson  notes. 
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Acquit  - To  release  from  a debt,  duty,  obligation,  charge  or 
suspicion  of  guilt.  To  find  "not  guilty". 

An  acquittal  - A decision  by  the  court  that  the  accused  is 
not  guilty,  and’  is  set  free  and  the  charge  is  cancelled. 

An  administrator  - A person  appointed  by  the  court  to  settle 
the  estate  of  someone  who  died  without  making  a will. 

An  affidavit  - A written  or  printed  statement  made  under 
oath  before  a person  who  is  authorized  to  take  oaths. 

An  agent  - A person  who  has  authority  to  act  for  another 
person  who  thus  becomes  their  principal  in  all  matters 
relating  to  the  business  in  which  they  are  engaged.  If  a 
person  is  made  manager  of  a business,  that  person  is  an 
agent  with  implied  authority  to  do  anything  which  ordinarily 
may  be  regarded  as  falling  within  the  scope  of  that  business. 

Antedated  - Dated  at  a time  earlier  than  the  actual  date. 

Arbitrate  - To  settle  a dispute  by  referring  it  to  a neutral 
person  — a person  who  does  not  favour  one  side  or  the 

other. 

Arrears  - Amounts  of  money  which  are  due  and  not  paid. 

A bailment  - The  delivery  of  personal  property  to  another 
person  for  a certain  purpose  with  the  understanding  that  at 
the  end  of  a specified  time,  or  when  the  purpose  has  been 
fulfilled,  the  property  will  be  returned. 

The  bear  and  the  hull  - A bull  is  an  investor  who  expects 

prices  to  rise.  A bear  expects  them  to  fall.  A "bull  market" 

(think  of  a bull  lifting  its  horns)  is  a rising  market.  A 

"bear  market"  (think  of  a bear  going  into  its  cave)  is  a 
falling  market. 

Bigamy  - Marrying  one  while  still  legally  married  to  another. 

A hill  of  lading  - A document  signed  by  a transportation 
company,  such  as  a railway  or  a trucking  company,  and 
given  to  the  owner  of  the  goods  left  for  shipment.  It  serves 
as  a receipt  for  the  goods  left  for  shipment,  and  it  contains 
a contract  undertaking  to  transport  the  goods  to  a certain 
place.  It  also  shows  who  is  the  owner  of  the  goods. 

Bona  Fide  - In  good  faith  — genuine  — without  any  evidence 
of  dishonesty  or  fraud. 

A brief  - A summary  of  a client's  case  drawn  up  by  a lawyer 
to  be  used  in  court. 

Bylaws  - Regulations  passed  and  adopted  by  a municipality 
or  some  private  organization  to  govern  its  operations. 
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A caveat  - A notice  filed  in  the  Land  Titles  Office  by  a 
person  claiming  an  interest  in  another  person's  land.  For  as 
long  as  the  caveat  remains  in  force,  the  caveator's  rights 
are  protected  as  against  transfers  or  mortgages  affecting  the 
property.  It  is  important  when  buying  land  under  an 

Agreement  of  Sale  for  the  buyer  to  register  a caveat  stating 
their  interest  in  the  land  because  the  seller  keeps  the  title 
until  a specified  amount  of  money  is  paid,  usually  by 
monthly  installments. 

A caveator  - A person  who  files  a caveat. 


Consensus  ad  idem  - Agreement  of  the  parties  on  the  same 
thing . 

Contempt  of  court  - Open  disrespect  for  the  rules  and 
authority  of  the  court. 

Custody  - The  keeping  or  guarding  of  someone  or  something. 
It  also  means  imprisonment. 

Damages  - The  money  recovered  by  court  action  for  injury 
or  loss  suffered  by  one  person  because  of  the  wrongful  act 
of  another  person.  Damages  are  awarded  as  compensation 
only,  except  in  the  case  of  fraud  where  damages  may  be 
awarded  as  punishment  for  deceit  and  deliberately  giving  the 
wrong  impression. 

A deed  - Any  document  or  business  paper  in  writing, 
signed,  sealed,  delivered  and  accepted,  containing  some 
agreement.  This  term  is  usually  used  in  connection  with  the 
transfer  of  land. 

Duress  - Some  unlawful  physical  force  imposed  by  one  party 
upon  a second  party  which  compels  the  second  party  to  enter 
into  a contract  against  their  will.  It  may  consist  of  actual 
or  threatened  bodily  injury  or  of  being  unlawfully  held  a 
prisoner.  It  may  be  aimed  at  the  second  party,  or  it  may  be 
directed  against  their  spouse,  parent,  or  child. 

Embezzlement  - Where  employees  in  the  course  of  their  employ- 
ment fradulently  transfer  to  themselves  their  • employer  ' s money 
or  property  with  which  they  were  entrusted. 

Entry  - The  lawful  admission  of  a non-immigrant  to  Canada 
for  a temporary  purpose  and  for  a limited  time,  such  as  a 
business  trip  or  a visit  to  relatives. 

Equity  - A body  of  rules  that  have  been  created  as  means 
of  righting  certain  wrongs  for  which  the  law  once  provided 
no  relief.  The  rules  of  equity  today  are  part  of  the  laws  of 
many  countries. 
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Ethical  - Following  good  standards  of  behavior. 

An  executor  - A person  named  in  a will  to  carry  out  the 
terms  of  the  will. 


Executory  - Something  to  be  done.  An  agreement  is  executory 
as  long  as  something  remains  to  be  done  by  either  party. 

Felony  - A serious  criminal  offence  which  is  legally  punish- 
able by  imprisonment  or  death. 

A fixture  - This  is  usually  considered  to  be  an  article  of 
personal  property  attached  to  a house  in  such  a manner 
that  it  becomes  a part  of  the  house. 

Forgery  - The  making  of,  or  materially  altering,  a document, 
or  the  writing  of  another  person's  signature,  with  the 

intention  that  it  may  be  used  as  genuine,  and  fraudulently 
mislead  someone. 

Gratuitous  - Given  freely  — without  payment  or  consideration. 

Implied  - Understood  without  written  or  spoken  words. 

An  injunction  - A court  order  ordering  a person  not  to  do  a 
specified  act.  For  example,  an  injunction  is  sometimes 

granted  when  a tenant  is  using  the  premises  for  some  purpose 
not  authorized  in  the  lease  and  to  which  the  landlord  objects. 

An  injury  - Any  violation  of  another  person's  rights  for 
which  the  law  allows  court  action  to  recover  damages,  or 
specific  property,  or  both. 

An  investor  - A person  who  puts  money  into  a business, 

such  as  buying  shares  in  a company,  with  a view  to 
obtaining  a profit. 

Invoke  - To  call  on  for  help  or  for  protection. 

An  I.O.U.  (1  owe  you)  - A paper  having  on  it  the  letters 

I.O.U.  with  a sum  named  and  a signature.  It  is  generally 
only  a notice  of  the  existence  of  a debt.  It  may  not  be 
considered  the  same  as  a promissory  note  unless  it  contains 
words  indicating  a promise  to  pay. 

Irrevocable  - Something  which  cannot  be  legally  changed. 


Joint  tenancy  - Two  or  more  persons  holding  land  whereby 
each  has  an  undivided  interest.  The  land  is  not  divided 
into  parts.  If  one  joint  tenant  dies  the  property  rights  pass 
to  the  survivor  or  survivors.  The  last  one  alive  gets  all  the 
rights  to  the  property. 
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Jurisdiction  - The  legal  authority  to  a court  to  try  a case. 


Landing  - The  lawful  admission  of  an  immigrant  to  Canada 
for  permanent  residence. 


Lapse  - To  fall  or  terminate  — - to  come  to  an  end. 

Liable  - Being  legally  obliged  to  pay  a sum  of  money. 

Liability  - Something  you  become  obligated  to  pay  or  do. 

Libel  “ The  definition  of  libel  is  a wide  one.  Generally  it 
means  publish  (write  or  print)  something  which  seriously 
injures  another  person's  reputation.  If  considered  sufficiently 
serious,  libel  is  not  only  actionable  as  a tort  but  it  is  also 
a criminal  offence.  The  statement  does  not  necessarily  have  to 
be  untrue.  It  may  be  libel  if  the  damaging  statement  doesn't 
help  society  even  though  it  is  true. 

Negligence  - The  failure  to  exercise  the  proper  care  or 
attention  required  by  law.  Carelessness  leading  to  the  injury 
of  some  person. 

Nuisance  - A wrong  done  to  persons  by  unlawfully  disturbing 
them  in  the  enjoyment  of  their  property. 

Oath  - A solemn  declaration  that  statements  made  or  to  be 
made  are  true.  Testimony  of  a witness  in  court  is  given 
under  oath. 

Option  - The  right  to  make  a choice. 

Option  to  purchase  - The  right,  usually  obtained  for  a 

consideration,  to  buy  something  within  a limited  time  at  a 
stated  price. 

Perjury  - A false  statement  made  by  persons  while  testifying 
under  oath  in  court,  which  they  know  to  be  false  and  which 
relates  to  the  case  before  the  court.  Because  so  much  depends 
upon  the  sworn  oral  evidence  of  witnesses  in  court,  perjury 
is  considered  to  be  a very  serious  offence.  Perjury  is  an 
offence  against  the  administration  of  law  and  justice. 

Power  of  attorney  - A formal  method  of  appointing  an  agent. 
It  is  a written  document  which  authorizes  one  person  to  act 
for  another  person  (their  principal).  The  agent  is  authorized 
to  do  the  things  which  are  specified  in  the  document,  such  as 
accepting  drafts  and  issuing  cheques  in  the  name  of  the 
principal,  and  signing  the  principal's  name  to  notes  and 
other  specified  business  papers.  The  power  of  attorney  dies  at 
the  moment  of  death  of  the  person  for  whom  the  agent  was 
acting . 
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Prejudice  - To  judge  beforehand.  A leaning  towards  one  side 
of  a case  for  some  reason  other  than  a conviction  of  its 
justice . 


Prime  - The  chief  or  the  best  one  of  the  group;  first  in 
excellence;  of  highest  quality. 


Principal  - The  chief  or  head  of  an  organization.  A principal 
is  also  the  person  for  whom  another  person  acts  as  an  agent. 

Principle  - A basic  truth  or  a governing  law  of  behavior. 

Quantum  meruit  - The  right  of  people  to  sue  for  what  they 
have  earned  and  have  not  been  paid. 


Quash  - To  put  an  end  to  or  to  make  void,  so  that  it  will 
have  no  legal  effect. 


Quiet  possession  - The  right  to  hold  goods  or  property  free 
and  clear  of  the  claims  of  all  other  persons. 


Ratification  - The  later  approval  of  an  act  that  previously 
had  not  been  binding. 

Replevin  - A court  order  for  the  purpose  of  recovering 
possession  of  personal  property  wrongfully  taken  or  for  the 
seizure  of  goods  to  pay  a debt. 

A search  warrant  - A legal  document  which  orders  a search 
by  an  authorized  person  for  stolen  property,  or  for  property 
which  is  thought  to  be  hidden  by  a person  who  is  bankrupt. 

Slander  - An  oral  statement  (spoken  words  only)  which 
injures  another  person's  reputation. 

Specific  performance  - The  actual  performance  of  a contract, 
which  may  be  enforced  by  court  order  instead  of  allowing  a 
contract  party  to  pay  damages  for  breach  of  contract. 


Squatter  - A person  who  settles  on  land  belonging  to  another 
person  without  permission. 

Statutes  - Laws  specifically  passed  by  a governing  body 
created  for  that  purpose,  such  as  a provincial  legislature  or 
the.  federal  parliament  at  Ottawa. 

The  stock  market  or  the  stock  exchange  - A place  set  aside 
for  the  buying  and  selling  of  shares  in  companies.  In  each 
country  there  is  a stock  exchange  in  the  leading  cities.  It 
provides  a convenient  system  of  getting  buyers  and  sellers 
together. 
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Subrogation  - The  substitution  of  one  person  in  place  of 
another. 

Subpoena  - A court  order  commanding  a person  to  appear  in 
court  and  give  evidence  as  a witness  concerning  some  particu- 
lar case. 

A summons  - A court  order  requiring  a person  to  appear  in 
court  regarding  some  specific  charge. 

A tort  - A civil  wrong  which  may  be  remedied  by  the  payment 
of  damages.  A tort  is  a violation  of  a person’s  duty  to  take 
care  and  act  responsibly  towards  other  persons.  Negligence, 
trespassing,  and  libel  are  examples  of  torts. 

A trust  - An  interest  in  property  held  by  one  person  for  the 
benefit  of  another  person. 

Ultra  vires  - Beyond  the  authority  of  a person  or  beyond  the 
authority  of  a company. 

Undue  influence  - To  get  a person  to  do  something  by 
arguing,  pleading,  or  persuading. 

Utter  - To  use  a document  knowing  it  to  be  forged  or  false; 
for  example,  to  cash  a cheque  which  bears  a forged 
signature.  Uttering  is  a criminal  offence. 

A warehouse  receipt  - a document  given  by  a warehouseman 
to  the  owner  of  goods  left  in  storage.  This  document  contains 
a description  of  the  goods  stored  and  acknowledges  that  they 
are  being  kept  in  storage.  It  contains  a contract  undertaking 
to  store  the  goods  and  to  hand  them  over  when  required  to  do 
so  by  an  authorized  person.  It  also  shows  who  is  the  owner 
of  the  goods. 

A warrant  - A written  or  printed  document  which  gives  legal 
authority  to  do  something.  It  is  frequently  used  in  connection 
with  authorizing  an  officer  of  the  law  to  arrest  some  person. 

Wear  and  tear  - The  loss  or  damage  to  which  anything  is 
subjected  in  the  course  of  its  use. 

Without  prejudice  - A term  sometimes  written  or  printed  at  the 
beginning  of  a business  letter  which  makes  the  letter  confi- 
dential and  the  information  in  it  cannot  be  used  as  evidence 
in  court,  except  with  the  permission  of  the  writer  of  the 
letter. 

A writ  - A legal  document  issued  by  a court  to  enforce 
obedience  to  the  orders  of  the  court. 

Zoning  law  - a regulation  restricting  or  permitting  certain 
uses  of  land  in  specified  areas. 
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WHAT  IS  LAW? 

The  Law 

"A  law"  is  defined  as  a rule  or  a command  that  is 
enforced  by  the  supreme  power  in  the  state  on  the  inhabit- 
ants of  the  state.  When  we  speak  of  all  of  the  laws  of  a 
state,  we  generally  use  the  term  "the  law". 


Law 


In  order  for  a nation  to  exist  in  a civilized  and  peace- 
ful fashion  the  relationship  between  person  and  person,  and 
between  the  individual  and  the  community  as  a whole,  must 
be  regulated  by  a series  of  rules.  There  must  be  some  power 
that  is  able  to  enforce  these  rules;  they  must  be  uniform 
over  the  whole  country;  they  must  be  known,  or  capable  of 
being  known,  by  the  people  who  have  to  obey  them;  and,  in 
a democracy,  these  people  have  the  power  to  decide  in  the 
long  run  by  what  rules  they  shall  be  governed. 

The  state  must  possess  adequate  power  to  ensure  that 
the  law  is  obeyed.  This  power,  which  may  finally  require  the 
use  of  force,  is  called  the  sanction  of  the  law.  In  many 
cases  the  state  does  not  need  to  proceed  with  the  use  of 
force;  it  is  enough  that  the  power  exists. 


THE  EARLY  HISTORY  OF  LAW 


The  Code  of  Hammurabi 

In  Babylon,  about  four  thousand  years  ago,  there  lived 
a famous  king  named  Hammurabi.  He  recognized  the  need  for 
legal  justice  and  realized  that  it  was  possible  only  when 

the  laws  were  known  to  everyone.  So  he  prepared  a statement 
of  the  laws  of  his  country  that  had  been  in  force  for  many 
years  and  had  them  put  together  in  a form  all  of  the  people 
could  understand.  He  had  these  laws  carved  in  columns  of 

stone  eight  feet  high  and  placed  on  the  gateway  to  a temple 
where  they  could  be  seen  by  everyone.  This  famous  set  of 

laws  is  known  as  the  Code  of  Hammurabi.  It  is  one  of  the 

earliest  records  we  have  of  written  laws.  Some  of  the  pro- 
visions of  this  Code  seem  strange  to  us  today  because  our 
ideas  of  justice  have  changed.  The  Code  of  Hammurabi  made 
no  distinction  between  civil  and  criminal  laws.  Also,  those 
who  were  known  to  be  innocent  were  sometimes  punished  as 
well  as  those  who  were  known  to  be  guilty,  and  some  of  the 
penalties  were  very  severe. 
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Some  of  the  provisions  of  this  Code  are: 

(1)  If  a man  has  caused  the  death  of  a woman,  his  child 

may  be  killed  as  punishment. 

(2)  In  the  case  of  a surgeon  whose  patient  has  died,  the 

punishment  is  the  same  whether  death  is  the  result  of 
a deliberate  action  or  not. 

(3)  If  a son  has  struck  his  father,  his  hands  shall  be  cut 
off. 

(4)  If  persons  have  stolen  goods  from  a temple,  or  house, 

they  shall  be  put  to  death;  and  the  persons  that  have 

received  the  stolen  property  shall  be  put  to  death. 

(5)  If  persons  have  borne  false  witness  in  a trial,  or  have 
not  established  the  statement  that  they  have  made,  if 
that  case  be  a capital  trial,  those  persons  shall  be  put 
to  death. 


Moses  and  the  Hebrew  Laws 

Eight  hundred  years  after  Hammurabi  died,  Moses  gave 
a set  of  laws  to  the  Hebrew  people.  As  well  as  the  Ten 
Commandments  which  were  engraved  in  stone,  there  were  a 
number  of  other  laws.  Many  of  his  laws  were  similar  to  the 
Code  of  Hammurabi,  but  on  the  whole  the  Hebrew  laws 
showed  many  improvements  over  those  of  Babylon.  There  is 
more  recognition  that  punishment  should  be  reserved  for  the 
guilty  persons  and  not  for  the  innocent  ones.  As  well,  more 
emphasis  is  placed  on  the  individual  person  to  lead  a moral 
and  religious  life.  This  can  be  seen  by  some  of  the  Hebrew 
laws,  taken  from  the  time  of  Moses,  given  below: 


(1)  People  shall  not  lend  money  to  any  persons  who  are 

poor,  and  if  they  do  so  they  cannot  exact  interest  from 

them . 

(2)  A person  shall  take  no  bribe,  for  a bribe  blinds  the 

officials,  and  subverts  the  cause  of  those  who  are 
right. 

(3)  If  persons  steal  an  ox  or  a sheep,  and  kill  it  or  sell 

it,  they  shall  pay  five  oxen  for  an  ox,  and  four  sheep 
for  a sheep.  They  shall  make  restitution;  if  they  have 
nothing  then  they  shall  be  sold  for  theft. 

(4)  When  an  ox  gores  a man  or  a woman  to  death,  the  ox 
shall  be  stoned,  and  its  flesh  shall  not  be  eaten,  but 
the  owner  of  the  ox  shall  be  clear. 


Law  20 


- 3 - 


Lesson  1 


(5)  But  if  the  ox  has  accustomed  to  gore  in  the  past,  and 
its  owner  has  been  warned  but  has  not  kept  it  in,  and 
it  kills  a man  or  woman,  the  ox  shall  be  stoned  and 
its  owner  shall  be  put  to  death. 


The  Laws  of  Ancient  Greece 

The  Greeks  took  over  many  of  the  ideas  of  these  older 
systems  and  made  a number  of  improvements.  However,  they 
never  developed  a satisfactory  procedure  to  determine  guilt 
or  innocence.  After  a case  had  been  heard,  several  hundred 
persons  would  vote  to  decide  the  guilt  or  innocence  of  the 
accused.  If  the  accused  were  found  guilty,  the  sentence  would 
also  be  decided  by  vote.  Our  jury  system  is  based  on  much 
the  same  principle,  though  it  is  much  more  restricted. 

The  Romans 

The  Romans  learned  much  from  the  Greeks  and  made 
contributions  of  their  own  to  the  development  of  law.  As  the 
Roman  Empire  grew,  the  number  of  laws  increased  and  became 
more  complex.  They  established  a profession  which  gave  all 
of  its  time  and  attention  to  the  study  of  law.  These  persons 
were  the  forerunners  of  our  lawyers  of  today. 

In  534  A.D.  the  Roman  Emperor  Justinian  had  all  of  the 
Roman  laws  collected  and  set  down  in  writing  in  an  easily 
understandable  form  called  "Justinian's  Code". 

Roman  law  was  first  introduced  into  England  when  Julius 
Caesar  conquered  Britain  in  55  B.C.  However,  the  effects  of 
Roman  law  almost  disappeared  when  the  Romans  left  Britain 
about  the  year  200  A.D.  Thereafter  the  people  in  each  local 
area  gradually  developed  their  own  system  of  law. 


THE  ORIGIN  OF  OUR  LAW 

Every  state  has  its  own  law,  but  in  nearly  all  modern 
states  this  law  is  derived  from  a system  that  grew  up 
either  in  the  Roman  Empire  or  in  England.  The  usual  way  of 
designating  law  systems  derived  from  Rome  is  to  call  them 
"civil  law"  systems,  while  those  derived  from  England  are 
called  "common  law"  systems.  Both  these  terms  have  other 
meanings  as  well,  and  this  similarity  is  sometimes  a source 
of  confusion.  To  civil  law  and  common  law  as  sources  of 
modern  legal  systems  may  be  added  the  "Law  Merchant" 
which  was  incorporated  in  the  law  of  England. 

Civil  Law 

The  phrase  "civil  law"  is  used  in  two  senses.  In  the 
first  sense  it  means  the  law  that  governs  all  the  relations 
of  citizens  to  each  other  except  that  which  involves  punish- 
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ment  of  offenders.  (Punishment  of  offenders  comes  under 
criminal  law.)  Civil  law  developed  differently  in  different 
European  countries  but  its  chief  features  remained  nearly  the 
same  everywhere.  These  chief  functions  are  concerned  with 


(1) 

the  forms 

obligations , 

and  classes 

of  legal 

(2) 

the  method 
and 

of  transferring 

property , 

(3) 

the  rules  of 

inheritance  and 

succession . 

In  the  second  sense  the  term  "civil  law"  means  the 

system  of  law  derived  from  Rome.  Modern  civil  law  is  founded 

on  a body  of  laws  compiled  by  the  Roman  emperor  Justinian 
in  534  A.D.  Justinian  collected  and  set  down  in  writing  the 
Roman  laws  which  had  had  a continuous  history  in  Western 

Europe  from  the  time  of  Julius  Caesar  in  55  B.C. 

After  the  French  Revolution  the  laws  in  France  were 
collected  and  set  down  in  writing  in  what  were  called 
"codes".  This  began  with  the  French  Code  of  1804,  usually 
called  "the  Napoleonic  Code".  A number  of  countries  on  the 
mainland  of  Europe  (continental  Europe)  such  as  France  and 
Belgium,  and  some  Latin  American  countries,  have  adopted  the 
French  Code.  Louisiana  in  the  United  States  has  the  French 

Code,  while  Quebec  uses  the  Quebec  civil  law  based  largely 
on  a form  of  an  earlier  French  period. 


The  Common  Law 

A vast  amount  of  "the  law  of  England"  has  never  been 
enacted  by  parliament  and  is  to  be  found  partly  in  the 
customs  of  the  people  that  go  back  into  ancient  times,  and 
partly  in  the  decisions  of  the  judges  who  declared  what  the 
ancient  customary  law  was. 

Generally  speaking,  there  was  no  law  of  England  before 
the  Norman  Conquest  of  1066.  The  Normans  took  v/ith  them 
into  England  a comparatively  highly  developed  system  of 
feudal  law,  but  they  allowed  each  of  the  general  groups, 
such  as  the  Saxons  and  the  Danes,  as  well  as  innumerable 
local  groups,  to  retain  much  of  their  customary  law.  In  the 
end  the  different  systems  were  welded  together  into  a single 
system  common  to  the  whole  country. 

Over  the  years  a system  of  travelling  judges  was 
created.  These  judges  moved  across  the  country  hearing 
cases.  From  time  to  time  they  would  meet  in  London  and  talk 
over  their  cases.  In  this  way  each  judge  came  to  know  what 
the  others  were  doing,  and  a body  of  common  practices  grew 
up.  This  gave  rise  to  what  is  known  as  "English  common 
law"  or  "the  common  law  of  England",  common  in  the  sense 
that  it  was  common  or  uniform  throughout  England. 
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Although  originally  it  meant  the  law  that  was  common 
to  the  whole  of  England,  the  term  "common  law"  has  now  come 
to  mean  the  law  that  is  created  by  the  customs  of  the  people 
and  the  decisions  of  the  judges.  Because  of  this,  it  is  some- 
times called  "judge-made  law". 

Common  law  is  also  sometimes  called  "the  law  of 
precedent". 


Precedents 

A precedent  is  something  that  is  done  or  said  that  may 
serve  as  an  example  or  rule  to  justify  a succeeding  act  of 
the  same  or  a similar  kind. 

Sometimes  a dispute  arises  which  is  taken  to  court  and 
the  judge  finds  there  is  no  law  to  cover  it.  The  judge  must 
then  decide  the  case  on  its  own  merits.  Perhaps  the  judge 
will  survey  previous  court  decisions  and  find  a similar  case 
or  use  self-judgement.  If  the  decision  is  based  on  a previous 
decision  of  a similar  case  the  judge  is  said  to  be  following 
"precedent".  However,  if  self-judgement  is  used  the  judge  is 
establishing  precedent. 

Once  a precedent  has  been  set  it  serves  as  a guide  for 
similar  cases,  or  until  a higher  court  overrules  the  decision. 
A precedent  is  also  established  when  the  judge  gives  a new 
interpretation  to  an  already  existing  law.  The  rules 
established  by  a provincial  legislature,  depending  upon 
whether  the  subject  matter  comes  under  federal  or  provincial 
jurisdiction. 


Equity 

Alongside  of  common  law  there  developed  another  system 
of  unwritten  law  known  as  "equity". 

There  were  many  cases  that  could  not  be  dealt  with 

satisfactorily  by  the  Courts  of  Common  Law,  and  if 

individuals  felt  they  could  not  get  justice  in  these  courts 
they  would  send  a petition  to  the  monarch,  begging  him,  as 
the  source  of  all  justice  in  the  land,  to  deal  with  their 
particular  case.  The  monarch  would  refer  the  matter  to  the 
most  learned  of  his  advisers,  the  Chancellor,  and  in  time 
petitions  came  to  be  sent  directly  to  this  official,  asking  for 
help.  The  Chancellors  took  it  upon  themselves  to  do  what 

they  thought  was  right  regardless  of  the  common  law  rules 
governing  the  case.  So  many  petitions  were  addressed  to  the 
Chancellors  during  the  Tudor  period  they  set  up  a separate 

court  known  as  the  Court  of  Chancery. 
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The  Chancellors  were  not  bound  to  follow  previous  judg- 
ments, and  had  a free  hand  to  do  what  was  thought  right,  or 
equitable,  in  any  particular  case.  Thus  it  came  about  that 
this  branch  of  the  law  was  governed  by  no  hard  and  fast 
rules.  Chancellors  delivered  judgments  according  to  their  own 
conscience  until  it  was  said  that  "equity  varied  with  the 
length  of  the  Chancellor's  foot". 

As  time  went  on  the  rules  of  equity  became  fixed  and 

rigid  and  the  Court  of  Chancery  became  unfavorably  known 
for  its  complexity  and  delays.  Finally,  many  of  the  abuses 

were  remedied,  and  in  1873  the  Judicature  Act  was  passed, 
setting  up  a new  and  better  system  of  courts,  and  providing 
that  every  court  could  give  those  reliefs  that  the  law  of 
equity  provided. 

Unwritten  Law  or  Case  Law 

Common  law  is  sometimes  called  "unwritten  law"  or 

"case  law".  It  is  called  unwritten  law  because  in  early  times 
it  existed  only  in  the  memories  of  the  judges  and  those  who 

were  connected  with  the  courts. 

Gradually  the  judges  came  to  write  down  their  decisions. 
Then  when  judges  had  to  decide  a particular  case,  they 
would  look  over  these  written  decisions  and  find  a similar 
case  to  the  one  they  were  deciding,  and  usually  they  would 
then  give  the  same  or  a similar  decision.  Later  it  became  the 
practice  to  publish  law  reports  in  which  were  recorded  these 
cases  and  the  decisions  of  the  judges.  All  reports  involving 
decisions  that  dealt  with  a new  principle  or  a new  application 
of  an  old  principle  were  kept  and  bound  together  in  book 
form.  This  collection  of  court  decisions  is  generally  referred 
to  as  "case  law". 


A BRIEF  HISTORY  OF  THE  LAW  IN  CANADA 

On  July  1,  1867,  the  Dominion  of  Canada  was  brought 

into  existence  by  the  union  of  Upper  and  Lower  Canada  (now 

Ontario  and  Quebec),  Nova  Scotia  and  New  Brunswick  by  the 
British  North  America  Act,  an  Act  passed  by  the  British 
parliament.  Provision  was  made  for  the  admission  of  other 
provinces. 

The  B.N.A.  Act,  as  it  is  usually  called,  contains  147 
sections  and  runs  to  approximately  25  pages  of  ordinary 

size.  Because  it  was  recorded  in  writing  the  B.N.A.  Act  is 
sometimes  called  "Canada's  written  constitution".  The  B.N.A. 
Act  set  down  the  form  of  the  new  Dominion  government,  and 

divided  the  law-making  powers  within  Canada  between  the 
Dominion  parliament  and  the  provincial  governments.  It  gave 
to  the  provinces  the  exclusive  right  to  make  their  own  laws 
in  their  provincial  legislatures  on  certain  specified  topics. 
It  gave  to  the  Dominion  parliament  the  sole  right  to  make 
laws  on  matters  that  concern  Canada  as  a whole. 
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The  British  Parliament  kept  the  right  to  pass  laws  for 
Canada.  In  particular  it  retained  the  power  to  enact  laws 
applying  to  Canada  on  such  subjects  as  shipping  and  foreign 
treaties.  Canada  still  had  no  authority  to  enter  into  agree- 
ments with  other  countries. 


The  B.N.A.  Act  provided  that  no  law  passed  by  the 
British  parliament  after  1867  was  to  apply  to  the  Dominion 
of  Canada  unless  specifically  stated. 


Each  of  the  originally  separate  colonies  entered 
Confederation  with  a complete  judicial  system  of  its  own.  The 
B.N.A.  Act  provided  that  all  laws  in  force  and  all  courts  of 
justice  were  to  continue. 


The  Province  of  Alberta  was  established  in  1905  by  the 
Alberta  Act,  an  Act  passed  by  the  Dominion  parliament.  This 
province  was  created  out  of  part  of  the  Northwest  Territories. 
The  Territories  themselves,  were  established  by  the  Northwest 
Territories  Act  of  1870,  at  the  time  of  the  purchase  of  the 
rights  of  the  Hudson's  Bay  Company.  The  Northwest  Territories 
Act  provided  that  the  laws  to  be  in  force  in  the  Northwest 
Territories  were  to  be  the  laws  of  England  as  they  stood  on 
July  15,  1870,  excepL  where  they  had  been  repealed  or 
amended  by  the  British  or  Dominion  parliaments  or  the 
legislative  assembly  of  the  Northwest  Territories. 


Gradually  over  the  years,  and  particularly  after  the 
first  World  War,  the  idea  of  a dependency  for  the  Dominions 
was  replaced  by  the  idea  of  partnership  with  Great  Britain. 
At  an  Imperial  Conference  in  1926  it  was  agreed  that  the 
position  of  Great  Britain  and  the  Dominions  (the  Dominion  of 
Canada,  the  Commonwealth  of  Australia,  the  Dominion  of  New 
Zealand,  the  Union  of  South  Africa,  the  Irish  Free  State,  and 
Newfoundland)  should  be  one  of  equal  membership  in  the 
British  Commonwealth  of  Nations,  with  the  members  bound 
together  by  common  allegiance  to  one  sovereign. 

Consideration  of  most  of  the  legal  handicaps  surviving 
from  colonial  days  was  left  to  a later  conference  in  1929. 
This  Conference  proposed  that  Dominion  parliaments  have 
legislation  within  their  territorial  limits  as  every  other 
sovereign  state  has,  that  they  might  repeal  any  British  law 
extending  to  them,  and  that  no  British  law  thereafter  should 
be  made  for  a Dominion  unless  it  was  passed  at  the  request 
and  with  the  consent  of  the  Dominion.  As  a result  of  the 
Conference  the  Statute  of  Westminster  was  passed  by  the 
British  parliament,  and  approved  by  the  Dominion  govern- 
ments, for  the  purpose  of  proclaiming  constitutional  equality 
with  Great  Britain. 
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When  the  British  North  America  Act  was  passed  in  1867, 
the  British  parliament  kept  the  right  to  make  laws  for 
Canada.  In  1931  with  the  enactment  of  the  Statute  of 
Westminster,  the  British  parliament  gave  up  all  right  to  pass 
laws  which  would  affect  any  of  the  Dominions  except  at  the 

request  and  with  the  consent  of  such  Dominions. 

The  Statute  of  Westminster  removed  all  limitations  on  the 
powers  of  the  Canadian  government.  Since  it  was  passed  in 
1931  a number  of  changes  have  taken  place.  The  country  is 

now  generally  referred  to  as  Canada.  Canada  follows  an 
independent  course  in  making  treaties  with  other  nations. 
Laws  that  applied  to  Canada  before  1931  remained  but  some  of 
these  have  been  changed  or  repealed  by  the  Canadian 

government.  The  laws  that  suited  our  purposes  have  been 
retained.  Many  new  laws  have  been  passed,  including 

Canadian  shipping  laws,  and  some  of  these,  too,  have  been 
changed  or  repealed.  Appeals  are  no  longer  taken  to  the 
Privy  Council  in  Great  Britain. 

At  the  request  of  Canada,  a special  Canadian  section 
(Section  7)  was  put  in  the  Statute  of  Westminster  stating 
that  where  Canada  was  concerned  the  B.N.A.  Act  was  to 

remain  in  effect.  This  was  for  the  purpose  of  maintaining 

the  legal  division  of  authority  between  the  federal  and 

provincial  governments.  This  means  that  the  entire  area  of 

law-making  for  Canada  is  now  divided  between  the  federal 
parliament  and  the  provincial  legislatures.  Each  government 
is  supreme  in  the  fields  within  its  authority.  This  authority 
is  given  in  Sections  91,  92  and  93  of  the  B.N.A.  Act. 

The  federal  parliament  has  the  right  to  make  laws  on 
any  matters  not  specifically  stated  in  the  Act. 

Civil  laws  which  have  to  do  with  property  holding, 
business  relations,  and  many  similar  matters  are  mostly 
provincial  and  vary  somewhat  from  province  to  province.  The 
greatest  variation  is  between  Quebec  and  the  other  nine 
provinces . 

The  Quebec  Act  of  1774  gave  Quebec  a combination  of 
French  and  English  laws  - — English  laws  for  criminal 
matters  and  French  laws  for  civil  matters  (private  rights, 
property,  and  so  forth).  This  is  the  basis  of  the  laws  in  the 
province  of  Quebec  to  this  day. 


CANADA’S  CONSTITUTION 

A "Constitution"  can  be  defined  as  the  fundamental  law 
of  the  state.  It  is  the  embodiment  of  the  rules  which 
determine  the  nature  and  manner  of  selection  of  the  govern- 
ment and  the  distribution  and  exercise  of  governmental 
power . 
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As  the  Fathers  of  Confederation  worked  out  a federal 
system  for  Canada,  they  were  conscious  of  problems  which 
existed  in  the  United  States  and  which  encouraged  civil 
strife  there.  Under  the  American  system  there  was  a weak 
central  government,  and  there  were  strong  state  governments. 
The  federal  government  at  Washington  lacked  the  power  to 
control  many  state  actions  and  some  of  the  states  looked  upon 
federal  laws,  in  particular  the  anti-slavery  bill,  as  an 
infringement  on  state  rights  and  state  sovereignty.  This  was 
one  of  the  causes  of  the  civil  war.  The  Canadian  Fathers  of 
Confederation  therefore  attempted  to  create  a federal  system 
with  a strong  central  government  and  weak  provincial 
governments  whose  jurisdiction  was  intended  to  extend  to 
purely  provincial  and  local  matters. 

The  constitution  of  Canada,  which  had  a corporate 
beginning  in  1867,  combines,  in  a set  of  rules  determining 
the  creation  and  operation  of  the  machinery  or  institutions 
of  government,  the  Cabinet  system  of  responsible  government 
with  a Canadian  adaptation  of  federation.  A written  document, 
the  British  North  America  Act  of  1867,  contains  a substantial 
portion  of  Canada's  constitution  and  this  Act,  with  its  various 
amendments,  is  popularly  held  to  be  the  Canadian 
Constitution.  There  is,  however,  another  and  perhaps  more 
important  part  found  in  the  unwritten  provisions  of  the 
constitution.  First,  there  are  elements  of  our  constitution 
which  we  have  inherited.  The  preamble  to  the  B.N.A.  Act 

states  the  desire  of  the  four  original  provinces  (Ontario, 

Quebec,  Nova  Scotia  and  New  Brunswick)  "to  be  federally 
united  in  One  Dominion  under  the  Crown  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  with  a Constitution  similar  in 
principle  to  that  of  the  United  Kingdom  ..."  Such  great  con- 
stitutional instruments  as  the  Magna  Carta,  the  Bill  of  Rights, 
and  the  Habeas  Corpus  Act  therefore  form  part  of  our  constitu- 
tion, as  do  many  British  customs  and  conventions  relating  to 
the  administration  of  government.  Similarly,  by  virtue  of 
Section  129  of  the  B.N.A.  Act,  we  inherited  the  legal  systems 
(both  civil  and  common  law)  whereby  the  rights  of  the 

citizen  can  be  asserted.  Second,  the  B.N.A.  Act,  1867,  does 
not  contain  the  constitutions  of  the  individual  provinces  and 
territories,  with  the  exception  of  Ontario  and  Quebec.  These 
are  found  in  pre-Confederation  colonial  charters  or  in  the 
Imperial  or  Federal  statutes  by  which  the  particular  province 
or  territory  was  incorporated.  Finally,  there  are  a number  of 
post-Confederation  federal  or  provincial  statutes  which  regu- 
late the  governmental  process,  and  thus  pertain  to  the 
fundamental  law. 


Distribution  of  Federal  and  Provincial  Powers 

Although  the  essential  principles  of  cabinet  government 
are  based  on  custom  or  constitutional  usage,  the  federal 
structure  of  Canadian  government  rests  on  the  explicit  written 
provisions  of  the  B.N.A.  Act.  Apart  from  the  creation  of  the 
federal  union,  the  dominant  feature  of  the  Act  and  indeed  of 
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Section  91 

Legislative 
Authority  of 
Parliament 
of  Canada 


the  Canadian  federation  was  the  distribution  of  powers 
between  the  central  or  federal  government  on  the  one  hand 
and  the  component  provincial  governments  on  the  other.  In 
brief,  the  primary  purpose  was  to  grant  to  the  Parliament  of 
Canada  legislative  jurisdiction  over  all  subjects  of  general  or 
common  interest,  while  giving  to  the  provincial  legislatures 
jurisdiction  over  all  matters  of  local  or  particular  interest. 
Sections  91  and  92  of  the  B.N.A.  Act  are  particularly 
important  in  this  regard: 


NORTH  AMERICA  ACT,  1867 


91.  It  shall  be  lawful  for  the  Queen,  by  and  with  the 

advice  and  consent  of  the  Senate  and  House  of  Commons,  to 
make  laws  for  the  peace,  order,  and  good  government  of 
Canada  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
Legislature  of  the  Provinces;  and  for  greater  certainty,  but 
not  so  as  to  restrict  the  generality  of  the  foregoing  terms  of 
the  Section,  it  is  hereby  declared  that  (notwithstanding  any- 
thing in  this  Act)  the  exclusive  Legislative  Authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated,  that  is  to 
say : 

1.  The  Public  Debt  and  Property: 

2.  The  regulation  of  Trade  and  Commerce: 

3.  The  raising  of  money  by  any  mode  or  system  of 
taxation : 

4.  The  borrowing  of  money  on  the  Public  Credit: 

5.  Postal  Service: 

6.  The  Census  and  Statistics: 

7.  Militia,  Military  and  Naval  Service,  and  Defence: 

8.  The  fixing  of  and  providing  for  the  Salaries  and 
Allowances  of  Civil  and  other  Officers  of  the  Government 
of  Canada: 

9.  Beacons,  Buoys,  Lighthouses  and  Sable  Island: 

10.  Navigation  and  Shipping: 

11.  Quarantine  and  the  establishment  and  maintenance  of 
Marine  Hospitals: 

12.  Sea  Coast  and  Inland  Fisheries: 

13.  Ferries  between  a Province  and  any  British  or  Foreign 
country,  or  between  two  Provinces: 

14.  Currency  and  Coinage: 

15.  Banking,  Incorporation  of  Banks,  and  the  issue  of  Paper 
Money : 
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16.  Savings  Banks: 

17.  Weights  and  Measures: 

18.  Bills  of  Exchange  and  Promissory  Notes: 

19.  Interest: 

20.  Legal  Tender: 

21.  Bankruptcy  and  Insolvency: 

22.  Patents  of  Inventions  and  Discovery: 

23.  Copyrights: 

24.  Indians  and  Lands  reserved  for  the  Indians: 

25.  Naturalization  and  Aliens: 

26.  Marriage  and  Divorce: 

27.  The  Criminal  Law,  except  the  Constitution  of  the  Courts 

of  Criminal  Jurisdiction  but  including  the  Procedure  in 
Criminal  Matters: 

28.  The  establishment,  maintenance,  and  management  of 

Penitentiaries : 

29.  Such  Classes  of  subjects  as  are  expressly  expected  in 

the  enumeration  of  the  Classes  of  Subjects  by  this  Act 

assigned  exclusively  to  the  Legislatures  of  the 
Provinces . 

And  any  matter  coming  within  any  of  the  Classes  of 
Subjects  enumerated  in  this  section  shall  not  be  deemed  to 
come  within  the  Class  of  matters  of  a local  or  private 
nature  comprising  in  the  Enumeration  of  the  Classes  of 
Subjects  by  this  Act  assigned  exclusively  to  the  Legislatures 
of  the  Province. 


92.  In  each  Province  the  Legislature  may  exclusively 

make  laws  in  relation  to  matters  coming  within  the  Classes  of 
Subjects  next  hereinafter  enumerated;  that  is  to  say: 

1.  The  amendment  from  time  to  time,  notwithstanding  any- 
thing in  this  Act,  of  the  Constitution  of  the  Province, 
except  as  regards  the  Office  of  Lieutenant-Governor: 

2.  Direct  Taxation  within  the  Province  in  order  to  the 
raising  of  a Revenue  for  Provincial  Purposes: 

3.  The  borrowing  of  money  on  the  sole  credit  of  the 
Province : 

4.  The  establishment  and  tenure  of  Provincial  Offices,  and 
the  appointment  and  payment  of  Provincial  Officers: 

5.  The  management  and  sale  of  the  Public  Lands  belonging 
to  the  Province,  and  of  the  timber  and  wood  thereon: 
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6.  The  establishment,  maintenance,  and  management  of 

public  and  reformatory  prisons  in  and  for  the  Province: 

7.  The  establishment,  maintenance,  and  management  of 

Hospitals,  Asylums,  Charities,  and  Eleemosynary 
Institutions  in  and  for  the  Provinces,  other  than  Marine 
Hospitals : 

8.  Municipal  Institutions  in  the  Province: 

9.  Shop,  Saloon,  Tavern,  Auctioneer,  and  other  Licenses, 
in  order  to  the  raising  of  a Revenue  for  Provincial, 
Local,  or  Municipal  purposes: 

10.  Local  works  and  undertakings,  other  than  such  as  are 
of  the  following  classes: 

(a)  Lines  of  Steam  and  other  Ships,  Railways, 
Canals,  Telegraphs,  and  other  works  and 
undertakings  connecting  the  Province  with 
any  other  or  others  of  the  Provinces,  or 
extending  beyond  the  limits  of  the  Province: 

(b)  Lines  of  Steam  Ships  between  the  Provinces 
and  any  British  or  Foreign  Country: 

(c)  Such  works  as  although  wholly  situate  within 
the  Province,  are  before  or  after  their 
execution  declared  by  the  Parliament  of 
Canada  to  be  for  the  general  advantage  of 
Canada  or  for  the  advantage  of  two  or  more 
of  the  provinces: 

11.  The  Incorporation  of  Companies  with  Provincial  Objects: 

12.  The  Solemnization  of  Marriage  in  the  Province: 

13.  Property  and  Civil  rights  in  the  Province: 

14.  The  Administration  of  Justice  in  the  Provinces,  including 

the  constitution , maintenance,  and  organization  of 

Provincial  Courts,  both  of  Civil  and  of  Criminal 
Jurisdiction,  and  including  procedure  in  civil  matters 

in  the  Courts: 

15.  The  imposition  of  punishment  by  fine,  penalty,  or 

imprisonment  for  enforcing  any  Law  of  the  Province 

made  in  relation  to  any  matter  coming  within  any  of 

the  classes  of  subjects  enumerated  in  this  Section: 

16.  Generally  all  matters  of  a merely  local  or  private 
nature  in  the  Province. 


Practical  Application 

In  theory  each  legislature,  whether  federal  or  provin- 
cial, has  absolute  power  within  its  fields  of  jurisdiction  just 
as  the  British  Parliament  has.  The  difficulty  is  that  problems 
faced  by  governments  refuse  to  divide  themselves  into  neat, 
clear-cut  subjects  for  the  convenience  of  legislatures.  For 
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example,  which  government  can  regulate  the  grading  and 
labelling  of  beef?  Under  the  B.N.A.  Act  the  federal  government 
was  given  jurisdiction  over  trade  and  commerce,  and  the 

provinces  were  given  jurisdiction  over  property  and  civil 
rights.  The  right  to  grade  meat  as  "A  quality"  or  to  brand 
it  "unfit  for  sale"  is  related  to  both  of  these  fields.  The 
artificial  divisions  caused  difficulty  within  a few  years  of 
Confederation,  and  as  the  complexity  of  government  and  its 
various  activities  steadily  increased,  so  did  the  difficulties 
surrounding  the  interpretations  of  Sections  91  and  92. 

When  considering  the  British  North  America  Act,  the 

political,  social  and  economic  philosphy  of  Canadian  and 

British  society  in  the  nineteenth  century  should  also  be 
taken  into  account.  The  underlying  principle  was  the  doctrine 
of  "laissez-faire"  — that  the  least  amount  of  government 

intervention  in  economic  and  social  affairs  was  the  best 

amount.  The  modern  concept  of  social  legislation  and  the 

welfare  state  was  only  just  beginning  to  take  form. 

In  these  circumstances,  the  Fathers  of  Confederation  did 
not  conceive  of  the  need  for  the  vast  financial  resources 

which  would  be  required  to  support  the  social  legislation  of 
the  twentieth  century.  For  example,  education  which  is  within 
the  jurisdiction  of  the  provinces,  accounts  for  almost  twenty- 
five  percent  of  the  Alberta  budget.  The  right  and  obligation 
to  provide  education  and  other  forms  of  social  legislation 
was  vested  in  the  provinces,  yet  because  they  had  not 

foreseen  the  need  for  huge  sums  expended  on  social  legislation 
today,  the  Fathers  of  Confederation  permitted  the  provinces 
the  power  to  raise  only  the  monies  necessary  for  local  matters. 

These  circumstances  created  the  problems  provincial 
governments  face  today.  They  are  required  to  spend  vast  sums 
on  social  legislation,  yet  their  power  to  raise  money  for  this 
purpose  is  extremely  limited.  This  dilemma  had  led  to  many 
Federal-Provincial  conferences  on  taxation,  which  are  fre- 
quently a source  of  aggravation  in  Dominion-Provincial 

affairs.  The  provincial  governments  are  very  reluctant  to 
reduce  their  legislative  powers,  and  in  consequence  their 
sovereignty,  by  permitting  the  federal  government  to  pass 
laws  for  welfare  purposes.  Yet  it  is  the  federal  government 
which  holds  the  purse  strings.  On  the  other  hand,  the  federal 
government  is  reluctant  to  become  a mere  tax  collector  for  the 
provinces.  It  should  also  be  borne  in  mind  that  a considerably 
greater  amount  of  federal  taxation  money  is  raised  in  the 
richer  provinces  than  is  proportionate  to  their  population. 
In  distributing  the  money  raised  by  taxation,  the  federal 
government  does  not  spend  the  same  amount  in  each  province 
which  it  raises  there.  In  effect,  therefore,  the  wealthier 
provinces  are  to  some  extent  subsidizing  the  others.  For  this 
reason  Alberta,  Ontario  and  British  Columbia,  would  much 
prefer  to  collect  their  own  taxes  and  pay  for  their  own 
social  legislation,  rather  than  have  the  federal  government 
collect  the  taxes  and  redistribute  them. 
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Since  the  cost  of  providing  social  services  continues  to 
increase  rapidly,  and  provincial  ability  to  raise  funds  for 
such  purposes  has  not  correspondingly  increased,  there  is  a 
need  for  substantial  revisions  in  the  British  North  America 
Act.  However,  despite  these  inherent  difficulties  the  constitu- 
tion has  worked  surprisingly  well.  Many  aspects  of  the  B.N.A. 
Act  show  great  wisdom  and  have  caused  little  or  no  trouble. 
To  review,  the  main  fields  of  jurisdiction  given  to  the  federal 
government  are:  trade  and  commerce,  postal  service,  national 
defence,  shipping,  fisheries,  currency,  banking,  bankruptcy, 
patents,  copyright,  marriage  and  divorce,  and  criminal  law. 
Those  given  to  the  provinces  include:  municipal  institutions, 
incorporation  of  companies  with  provincial  objects,  solemniza- 
tion of  marriage,  property  and  civil  rights,  administration  of 
justice,  and  "generally  all  matters  of  a merely  local  or 
private  nature".  In  addition  the  provinces  were  given 
exclusive  jurisdiction  over  education. 


Amending  the  Constitution 

In  1867  Canada  became  a self-governing  nation  when  the 
British  Parliament  passed  the  British  North  America  Act. 
Since  the  Act  was  passed  in  England,  no  Canadian  legislature 
had  the  right  to  change  its  provisions,  for  under  the  B.N.A. 
Act  Canada  was  not  given  the  right  of  amending  the  Act 
itself. 

The  search  for  a satisfactory  amending  procedure  within 
Canada  which  satisfied  the  need  to  safeguard  basic  provincial 
and  minority  rights  and  yet  possess  sufficient  flexibility  to 
ensure  that  the  Constitution  could  be  altered  to  meet  changing 
circumstances  had  been  the  subject  of  repeated  consideration 
in  the  Parliament  of  Canada  as  well  as  in  numerous  federal- 
provincial  conferences  and  meetings.  Finally,  in  the  late  fall 
of  198'! , there  was  agreement  between  the  federal  government 
and  the  provinces  and  request  was  made  to  the  British 
Parliament  to  amend  the  B.N.A.  Act  to  permit  self-amendment 
by  Canadians.  This  approval  was  granted  and  in  April  of 
1982  Canada  became  a completely  autonomous  state. 


THE  CROWN 

Today,  in  Canada,  the  Crown  has  come  to  mean  the 
federal  and  provincial  governments.  The  powers  and  rights 
of  the  Crown  belong  either  to  the  provinces  or  the  federal 
government  according  to  the  division  of  powers  under  the 
British  North  America  Act.  Thus  the  rights  of  the  Crown  "in 
the  right  of  Canada"  and  the  rights  of  the  Crown  "in  the 
right  of  the  provinces"  make  up  the  sum  of  the  rights  and 
powers  in  Canada.  In  each  province  and  in  the  federal 
parliament,  government  is  conducted  in  the  name  of  the 
Crown . 
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Some  examples  are  Crown  land  and  the  Crown  prosecutor. 
Crown  land  is  land  belonging  to  a province  or  to  the  federal 
government.  The  Crown  prosecutor  is  a lawyer  appointed  to 
institute  and  carry  on  suits  in  the  name  of  the  federal  or 
provincial  government,  depending  upon  the  subject  matter  in 
each  case. 


CANADA  — A STATE 


A state,  it  is  said,  must  possess  territory,  a settled 
population,  and  organized  government.  An  independent  state 
is  recognized  by  other  states  as  holding  a position  of 
equality  with  them.  It  may  send  and  receive  diplomatic  envoys 
or  government  representatives,  take  part  in  international 
conferences,  enter  into  treaties  with  other  states,  and  engage 
in  war  or  attempt  to  remain  neutral  while  other  states  are  at 
war.  Canada  is  now  considered  a state  in  that  it  acts,  and 
is  recognized  as  acting,  as  an  independent  self-governing 
country.  A state  is  also  called  a nation  or  a country. 


THE  CHANGING  NATURE  OF  LAW 

Laws  are  always  changing;  laws  change  as  the  needs 
and  beliefs  of  the  people  change.  During  every  session  of 
the  federal  parliament  and  every  session  of  the  provincial 
legislature  some  new  laws  are  made  and  some  old  laws  are 
changed.  In  addition,  sometimes  a judge  gives  a new  inter- 
pretation to  an  already  existing  law. 

If  there  has  been  a recent  change  in  legislation,  of 
which  the  student  is  aware,  the  student  should  answer  the 
question  on  the  basis  of  the  new  law. 
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EXERCISE 


Fill  in  the  blanks  in  the  statements  below  with  words  or 
terms  found  in  the  lesson  notes. 

1.  It  is  said  that  a state  must  possess  , a 

and  . 

2.  ”A  law"  is  defined  as 


3.  The  phrase  "civil  law"  has  two  different  meanings.  These 
are : 

(1) 


(2) 


4.  A precedent  is 


5.  The  whole  field  of  law-making  in  Canada  is  divided  between 

and 


6.  The  chief  aspects  of  civil  law  are  concerned  with: 

(1)  

(2) 


(3) 
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The  B.N.A.  Act  provided  that  after  1867  no  law  passed  by  the 
British  parliament  was  to  apply  to  Canada  unless  


The  Province  of  Alberta  was  established  in 


by 


With  the  passing  of  the  Statute  of  Westminster,  the  British 
parliament  gave  up  all  rights  to  pass  laws  which  would 

affect  any  of  the  Dominion  except  


A special  Canadian  section  was  put  in  the  Statute  of 
Westminster  which  stated  that 


The  usual  way  of  indicating  law  systems  derived  from  England 
is  to  call  them 


The  common  law  does  not  provide  all  our  laws.  A second 
source  is  the  body  of  passed  by 

parliament . 


The  powers  of  the  federal  and  provincial  legislative  bodies 
were  established  by  
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EXERCISE 


Each  of  the  following  classes  of  subjects  comes  under  federal 
or  provincial  jurisdiction.  In  the  space  provided  at  the  left  place 
an  F if  it  comes  under  the  federal  parliament,  or  a P if  it  comes 
under  provincial  jurisdiction. 

1 . Weights  and  Measures 
2.  Legal  Tender 

3.  Naturalization  and  Aliens 

4.  Direct  Taxation  Within  the  Province  for 
the  Raising  of  Money  for  Provincial 
Purposes 

5.  Militia,  Military  and  Naval  Service  and 

Defence 

6.  Currency  and  Coinage 

7.  Bankruptcy  and  Insolvency 


8.  The  Management  and  Sale  of  the  Public 
Lands  belonging  to  the  Province  and  of 
the  Timber  and  Wood  thereon 

9.  Copyrights 

10.  The  Census  and  Statistics 


11.  Banking,  Incorporation  of  Banks  and  the 

Issue  of  Paper  Money 

12.  The  Incorporation  of  Companies  with 

Provincial  Objects 

13.  Bills  of  Exchange  and  Promissory  Notes 

14.  The  Criminal  Law,  except  the  Constitution 
of  the  Courts  of  Criminal  Jurisdiction,  but 
including  the  Procedure  in  Criminal 
Matters . 

15.  The  Establishment  and  Tenure  of  Provin- 

cial Offices  and  the  Appointment  and 
Payment  of  Provincial  Officers 

16.  Generally  all  matters  of  a merely  local  or 

private  Nature  in  the  Province. 

17.  The  Regulation  of  Trade  and  Commerce 

18.  Property  and  Civil  Rights  in  the  Province 

19.  Municipal  Institutions  in  the  Province 

20.  Postal  Service 
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Quebec  Act,  1774 

B.N.A.  Act,  1867 

Alberta  Act,  1905 

Statute  of  Westminster,  1931 

A law 

The  law 

The  sanction  of  the  law 
Civil  Law  Systems 


Common  Law  Systems 

Canon  Law 

Codes 

Common  Law 
Statute  Law 
A precedent 
A democracy 
A state 


In  the  space  after  each  of  the  following  explanations,  write 
one  of  the  above  terms  or  acts.  (There  are  more  terms  and  acts 
than  explanations.) 

1.  It  is  frequently  referred  to  as 

a nation.  


2.  The  Dominion  of  Canada  came 
into  existence. 


3.  The  power  to  ensure  that  the 
law  is  obeyed. 

4.  The  law  common  to  all  of 
England . 

5.  The  Province  of  Alberta  was 
established . 


6.  It  entitled  Canada  to  follow  an 
independent  course  in  making 
treaties  with  other  nations. 


7.  Law  systems  derived  from 
Roman  law. 


8.  The  basis  of  laws  in  the 

Province  of  Quebec. 

9.  Law  systems  derived  from 

England . 

10.  Where  the  people  have  the 

power  to  decide  in  the  long  run 
by  what  rules  they  shall  be 

governed . 

11.  Law  that  is  codified  and  set 

down  in  writing . 

The  entire  system  of  laws  of  a 
state . 


12. 
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13.  An  act  of  parliament  passed  to 
meet  the  immediate  needs  of 
the  people. 

14.  A rule  or  a command  that  is 
enforced  by  the  supreme  power 
in  the  state  on  the  inhabitants 
of  that  state. 


15.  Two  of  the  terms  did  not  match  any  of  the  definitions  given. 
In  the  space  below,  write  down  the  term  and  briefly  explain 
it.  If  you  are  not  sure  as  to  the  meaning  of  a term,  look  it 
up  in  a dictionary  or  an  encyclopedia. 


( a ) 


(b) 
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EXERCISE  4 

Well  constructed  sentences  should  be  used  in  answering  the 
following  questions. 

1,  How  did  the  law  of  equity  originate? 


2. 


What  is  case  law? 
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3.  Why  did  the  Fathers  of  Confederation  not  wish  to  copy 
the  federal  government  system  found  in  the  United  States? 


4.  Briefly  describe  the  primary  purpose  of  the  B.N.A.  Act 
in  regard  to  the  distribution  of  powers  between  the 
federal  and  provincial  governments. 


5.  Why  do  such  provinces  as  Alberta  and  B.C.  object  to 
the  federal  government  being  given  jurisdiction  over 
social  legislation  and  thereby  allowed  to  tax  the 
provinces  to  carry  out  this  legislation? 
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6.  Briefly  describe  how  we,  in  modern  society,  change  old  laws 
or  create  new  laws  to  meet  our  changing  needs. 


7.  What  was  the  chief  difficulty  in  amending  the  B.N.A.  Act? 
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EXERCISE  5 


Sometimes  laws  are  controversial,  some  people  supporting 
them  while  others  oppose  them.  Give  2 or  3 examples  of  such  laws 
and  your  own  feeling  toward  each  one.  (150-200  words). 


END  OF  LESSON  ONE 
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Name:  File  No. 

(Mr.,  Mrs.,  or  Miss)  (Circle  the  one  that  applies) 

Address: Birth  Date 

Postal  Code  Phone  No. 


1.  If  you  are  repeating  this  course,  what  was  your  previous  mark?  

2.  What  was  your  mark  in  Grade  IX  English?  In  Grade  IX  Math? 

3.  What  were  your  marks  in  the  following  business  education  courses? 


Record  Keeping  10  

Bookkeeping  or  Accounting  10  

Bookkeeping  or  Accounting  20  

Data  Processing  20  

Clerical  Practice  20  or 

Business  Procedures  20  
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4.  Give  any  special  information  (state  of  health, 
influence  your  progress  in  this  course. 


Marketing  20  

Business  Foundations  10  

Typewriting  10  

Typewriting  20  

Shorthand  10  

Shorthand  20  

study  conditions,  disabilities,  etc.)  which  may 


5.  Why  are  you  taking  this  course?  (For  matriculation,  high  school  diploma,  general  interest, 
employment,  etc.) 


6.  If  you  study  this  subject  with  other  correspondence  students,  give  their  names. 


7.  List  any  other  subjects  you  are  taking  by  correspondence  study. 


8.  If  you  are  attending  school,  give  the  name  of  the  school. 


9.  If  you  are  employed,  describe  briefly  the  work  you  do. 


10.  I am  aware  that  to  obtain  maximum  benefit  from  this  course,  independent  work  is  absolutely 
essential,  and  that  I will  need  to  do  my  own  thinking  on  the  final  test. 
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GOVERNMENT  ORGANIZATION 

Federalism 

The  Statute  of  Westminster,  1931,  which  made  it  clear 
that  Canada  and  the  other  Dominions  of  the  Commonwealth 
were  sovereign,  independent  nations,  really  did  little  more 
than  give  official  recognition  to  a state  of  affairs  that 
already  existed.  But  though  Canada  had  already  achieved 
nationhood,  the  achievement  had  not  been  easy  for  the  nation 
was  made  up  of  a number  of  what  had  originally  been  sepa- 
rate colonies  with  differing  backgrounds  and  interests,  and 
in  the  case  of  Quebec,  a different  culture  as  well.  The 

British  North  America  Act  had  wisely  recognized  these 
differences  and  had  prescribed  a federal  form  of  government 
for  the  new  nation. 

No  more  efficient  device  than  federalism  has  yet  been 
discovered  for  holding  together  large  numbers  of  people  of 
differing  interests,  traditions,  cultures,  and  religions, 
scattered  over  vast  areas.  Its  most  distinctive  feature  is 

that  it  divides  the  right  and  the  power  to  rule  among  a 
number  of  bodies  — on  the  one  hand  a national  or  central 

government  that  controls  matters  of  concern  to  the  country  as 
a whole,  and  on  the  other  the  provincial  governments  that 
control  matters  considered  to  be  more  properly  the  concern  of 
the  regional  communities  into  which  the  country  is  divided. 

Thus  citizens  of  a federation  are  under  at  least  two 
sets  of  laws,  the  federal  laws  of  the  country  and  the  laws 
of  the  particular  province  or  state  in  which  they  live.  In 
addition,  the  provinces  are  divided  into  municipalities, 
which  may  be  cities,  towns,  villages,  rural  townships, 
counties,  or  other  local  divisions,  and  each  of  these  is  sub- 
ject to  municipal  laws  governing  such  matters  as  road 
construction,  water  supply,  sewage  disposal,  fire  protection, 
business  licensing,  and  so  on.  The  municipal  governments 

constitute  a third  level  of  government,  but  their  powers  are 
derived  from  the  provincial  governments  and  are  determined 
by  provincial  legislation. 

Powers  of  Government 

Over  2300  years  ago  the  Greek  philosopher  Aristotle 
pointed  out  that  there  are  three  distinct  kinds  of  govern- 
mental power  — legislative,  executive,  and  judicial.  Under 
every  political  system,  the  government  must  exercise  these 
three  powers.  The  first,  the  legislative  power,  means  the 
power  to  enact  laws.  The  second,  the  executive  power,  means 
the  power  to  execute  and  enforce  the  laws  enacted.  The  third, 
the  judicial  power,  means  the  power  to  try  those  who  are 
accused  of  breaking  the  law.  This  last  may  also  involve  the 
necessity  of  interpreting  or  deciding  exactly  what  the  words 
of  the  law  mean. 
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But  if  all  governments  are  the  same  in  having  these 
powers,  there  are  the  widest  differences  in  the  way  they 
exercise  and  control  them,  and  this  is  really  the  important 
point.  Louis  XIV,  King  of  France  in  the  17th  century,  is 
said  to  have  declared,  "The  State,  1 am  the  State!"  — by 
which  he  meant  that  all  powers,  legislative,  executive  and 
judicial,  were  in  his  hands.  Never  in  modern  time  was  this 
idea  carried  further  than  in  Hitler's  Germany,  where  every 
citizen  was  expected  to  swear  blind  obedience  to  the  Fuhrer 
(Leader),  and  where  every  part  of  the  government  was 
brought  under  his  complete  control.  This  was  despotism  or 
totalitarian  government  in  its  extreme  form.  Such  a total- 
itarian system  is  as  far  as  possible  from  the  democratic 
ideal.  In  a democracy  the  legislature,  the  executive,  and  the 
judiciary,  must  each  play  its  part  and  must  each  respect 
the  others. 

How  do  these  three  powers  of  government  operate  in  the 
parliamentary  system  as  it  is  found  in  Canada  and  other 
parts  of  the  Commonwealth?  In  the  British  parliamentary 
system,  on  which  the  Canadian  parliamentary  system  is 
modelled,  the  executive  power  is  controlled  by  the  monarch 
and  the  cabinet,  the  legislative  power  is  controlled  by 
parliament,  and  the  judicial  power  by  the  courts.  Though 

it  is  the  Dominion  Parlia- 
ment that  we  shall  be 
describing,  the  same  pro- 
cedures, in  all  their  main 
features,  are  carried  out  in 
the  provincial  legislatures. 
The  procedure  is  simplified, 
of  course,  in  the  case  of 
the  provinces,  by  the 
absence  of  a Senate.  The 
role  of  the  Governor-General 
is  played  in  the  provinces 
by  the  Lieutenant-Governor . 


At  the  head  of 
Canada's  government  is  the 
Queen.  She  is  chief  of  the 
executive  and  is  a part  of 

Parliament.  In  Canada  she 
is  represented  by  the 
Governor-General . Advising 
the  Governor-General  is  the 
Privy  Council  whose  members, 
the  B.N.A.  Act  says,  are 
appointed  and  may  be 
removed  by  the  Governor- 
General.  But  this  is  the 

form  only,  and  not  the  true 

substance  of  the  relation- 
ship between  the  Governor- 
General  and  his  or  her 
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advisors.  The  several  provinces  of  British  North  America  had 
had,  and  the  new  Dominion  of  Canada  inherited,  a constitution 
similar  in  principle  to  that  of  the  United  Kingdom.  This  meant 
that  in  fact  the  Crown  (the  Governor-General ) would  act  on 
the  advice  of  a group  of  ministers  who  were  answerable,  in 

turn,  to  the  House  of  Commons.  This  group  is  the  Cabinet 
and  is  made  up  of  the  Prime  Minister  and  the  other  individ- 
uals currently  serving  as  ministers  of  the  Crown.  Every 
person  who  serves  as  a minister  of  the  Crown  becomes  a 
Privy  Councillor  and  remains  one  for  life.  Custom  dictates 

that  only  those  privy  councillors  who  are.  members  of  the 
current  Cabinet  take  any  part  in  advising  the  Governor- 

General.  The  Cabinet  is  the  active  part  of  the  Privy  Council. 
You  will  not  find  in  the  British  North  America  Act  any 
mention  of  the  Cabinet  as  such,  nor  of  the  Prime  Minister, 
although  they  are  the  real  centre  of  power  under  the  British 
system  of  government.  They  are  part  of  the  unwritten 
constitution  confirmed  to  the  new  Dominion  by  the  provision 
that  it  should  have  a constitution  similar  in  principle  to 

that  of  the  United  Kingdom.  The  House  of  Commons  and  the 
Senate  complete  the  structure. 

This,  in  brief  outline,  is  the  form  of  parliamentary 
government  provided  for  in  the  British  North  America  Act.  We 
will  now  examine  each  section  of  the  system  in  detail  to  see 
what  functions  it  performs. 


THE  BRITISH  NORTH  AMERICA  ACT,  1867 

Whereas  the  Provinces  of  Canada,  Nova  Scotia,  and  New 
Brunswick  have  expressed  their  desire  to  be  federally  united 
into  One  Dominion  under  the  Crown  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  with  a Constitution  similar  in 
Principle  to  that  of  the  United  Kingdom: 


9.  The  Executive  Government  and  authority  of  and  over 

Canada  is  hereby  declared  to  continue  and  be  vested 

in  the  Queen. 

10.  The  Provisions  of  this  Act  referring  to  the  Governor- 

General  extend  and  apply  to  the  Governor-General  for 
the  time  being  of  Canada,  or  other  the  Chief  Executive 
Office  or  Administrator  for  the  time  being  carrying  on 
the  Government  of  Canada  on  behalf  and  in  the  name 

of  the  Queen,  by  whatever  Title  he  is  designated. 

11.  There  shall  be  a Council  to  aid  and  advise  in  the 
Government  of  Canada,  to  be  styled  the  Queen's  Privy 
Council  for  Canada;  and  the  persons  who  are  to  be 
Members  of  the  Council  shall  be  from  Time  to  Time 
chosen  and  summonded  by  the  Governor-General  and 
sworn  in  as  Privy  Councillors,  and  Members  thereof 
may  be  from  Time  to  Time  removed  by  the  Governor- 
General  . 
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17.  There  shall  be  One  Parliament  for  Canada,  consisting 
of  the  Queen,  an  Upper  House  styled  the  Senate,  and 
the  House  of  Commons. 

THE  EXECUTIVE 
The  Crown 

Under  the  terms  of  the  B.N.A.  Act  of  1867  (Section  9), 
the  Executive  Government  and  authority  of  and  over  Canada 
is  vested  in  the  Queen.  In  Canada,  the  functions  of  the 
Crown  are  discharged  by  the  Governor-General  in  accordance 
with  established  principles  of  responsible  government. 

The  Queen  seldom  personally  discharges  the  functions 

of  the  Crown  in  respect  of  Canada  except  on  such  occasions 

as  the  periodic  appointment  of  the  Governor-General  which  is 
done  on  the  recommendation  of  the  Prime  Minister  of  Canada. 
On  the  occasion  of  a Royal  visit,  the  Queen  may  participate 
in  those  ceremonies  that  are  normally  carried  out  in  her 
name  by  the  Governor-General , such  as  the  opening  and  dis- 
solution of  Parliament,  the  assent  to  Bills  passed  by  the 

House  of  Commons  and  the  Senate,  and  the  granting  of  a 

general  amnesty. 


FUNCTIONS  OF  THE  GOVERNOR-GENERAL 


laws  by 
signing  them 
(LEGISLATIVE) 


laws  to  be  put 
into  practice 
(EXECUTIVE) 


judges  authority 
to  impose  penalties 
(JUDICIAL) 
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The  Governor-General 

The  Governor-General  of  Canada  is  appointed  by  the 
Queen  as  her  personal  representative  on  the  advice  of  the 
Prime  Minister  of  Canada.  The  Governor-General  serves  for  a 
period  of  five  years  but  this  may  be  extended,  and  he  or 
she  exercises  the  executive  authority  of  the  Queen  in  relation 
to  the  government  of  Canada. 

One  of  the  most  important  responsibilities  of  the 

Governor-General  is  to  ensure  that  the  country  always  has  a 
government.  If  the  office  of  the  Prime  Minister  becomes  vacant 
because  of  death,  resignation  or  defeat  of  the  government  in 
the  House  of  Commons,  the  Governor-General  must  see  that  the 
office  of  the  Prime  Minister  is  filled  and  that  a new  govern- 
ment is  formed.  The  Governor-General  also  summons,  pro- 
rogues, and  dissolves  Parliament  on  the  advice  of  the  Prime 
Minister.  He  or  She  signs  Orders  in  Council,  commissions  and 
many  other  state  documents,  and  gives  assent  to  Bills  that 
have  been  passed  in  both  Houses  of  Parliament  and  which 
thereby  become  Acts  of  Parliament  with  the  force  of  law. 

In  Canada,  as  in  other  constitutional  monarchies,  there 
is  a clear  division  between  the  executive  and  representational 
functions  of  state.  The  Prime  Minister,  as  the  elected  political 
leader  of  the  country,  is  the  chief  executive  and  head  of 
the  government.  The  Governor-General , on  the  other  hand,  is 
not  involved  in  any  way  in  party  politics  or  political 
affiliation  and  is,  therefore,  in  a position  to  represent 
Canada  as  a whole  and  to  speak  for  Canadians  on  ceremonial 
and  state  occasions.  In  effect,  the  Governor-General  has 
become  an  important  symbol  of  unity  of  Canada  and  of  the 
continuity  of  its  institution  and  national  life. 

The  Governor-General  is  Canada's  host  to  visiting  heads 
of  state  and  other  distinguished  visitors  from  abroad.  He  or 
She  extends  warm  hospitality  to  all  Canadians  and  lends 
patronage  in  support  of  a great  variety  of  activities  through- 
out the  country.  The  Governor-General  receives  Commonwealth 
High  Commissioners  on  appointment  and  holds  investitures  for 
the  conferring  of  honours  and  awards. 


The  Prime  Minister 


The  Prime  Minister  is  the  leader  of  the  political  party 
requested  by  the  Governor-General  to  form  the  government, 
which  almost  always  means  that  he  or  she  is  the  leader  of  the 
party  with  the  strongest  representation  in  the  House  of 
Commons.  This  position  is  one  of  exceptional  authority 
stemming  in  part  from  the  success  of  the  party  at  an 
election.  The  Prime  Minister  chooses  the  Cabinet.  When  a 
member  of  Cabinet  resigns,  the  remainder  of  the  Cabinet  is 
undisturbed;  when  the  Prime  Minister  leaves  office,  this  act 
normally  carries  with  it  the  resignation  of  all  those  in  the 
Cabinet . 
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One  source  of  the  authority  of  the  Prime  Minister  lies 
in  the  prerogative  to  recommend  the  dissolution  of  Parliament. 
This  prerogative,  which  in  most  circumstances  will  be  followed 
by  an  election,  is  a source  of  considerable  power  both  in 
dealing  with  colleagues  and  with  the  Opposition  parties  in 
the  House  of  Commons. 

Another  source  of  the  Prime  Minister's  authority  derives 
from  the  appointments  which  he  or  she  recommends  including 
Cabinet  Ministers,  Lieutenant-Governors  of  the  provinces, 
provincial  administrators.  Chief  Justices  of  all  courts, 
senators,  and  senior  executives  of  the  Public  Service.  The 
Prime  Minister  also  recommends  the  appointment  of  a new 
Governor-General  to  the  Sovereign,  although  this  normally 
follows  consultation  with  the  Cabinet. 


The  Cabinet 

The  Cabinet's  primary  responsibility  in  the  Canadian 
political  system  is  to  determine  priorities  among  the  demands 
expressed  by  the  people  and  to  define  policies  to  meet  those 
demands.  The  Cabinet  is  a committee  of  Ministers  chosen  by 
the  Prime  Minister,  generally  from  among  members  of  the 
House  of  Commons,  although  one  or  two  Cabinet  Ministers  are 
usually  chosen  from  the  Senate  including  the  Leader  of  the 
Government  in  the  Senate.  It  is  unusual  for  a senator  to  head 
a department  of  government  because  the  Constitution  provides 
that  measures  for  appropriating  public  funds  or  imposing 
taxes  must  originate  in  the  House  of  Commons.  If  a senator 
headed  a department  another  Minister  in  the  House  of  Commons 
would  have  to  speak  in  respect  of  its  affairs. 


Each  Cabinet  Minister  usually  assumes  responsibility 
for  one  of  the  departments  of  government  (called  a portfolio)  , 
although  a Minister  may  hold  more  than  one  portfolio  at  the 
same  time  or  may  hold  one  or  more  portfolios  and  one  or 
more  acting  portfolios.  Ministers  without  portfolio  may  be 
invited  to  join  the  Cabinet  because  the  Prime  Minister  wishes 
to  have  them  in  the  Cabinet  without  the  heavy  duties  of 
running  a department,  or  they  may  be  invited  to  join  the 
Cabinet  to  provide  a suitable  balance  of  regional  representa- 
tion. Because  of  the  cultural  and  geographical  diversity 
that  exists  in  Canada,  it  is  necessary  for  the  Prime  Minister 
to  give  more  attention  to  the  representation  aspect  of  the 
Cabinet  than,  perhaps,  leaders  in  many  other  countries. 

Of  course,  no  Cabinet  Minister  who  takes  over  and 
administers  a'  government  department  will  have  full  knowledge 
of  all  its  workings  at  the  beginning.  Though  the  Prime 
Minister  will  usually  look  for  ministers  whose  background 
and  experience  give  them  special  qualifications  in  the  field 
administered  by  their  particular  departments,  such  individuals 
may  not  always  be  available.  For  example,  a person  who 
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was  a lawyer  in  private  life  might  be  asked  to  administer 
the  Department  of  Transport.  What  is  expected  of  ministers  is 
that  they  will  bring  to  the  job  qualities  of  intelligence, 
integrity,  common  sense,  and  leadership,  and  the  ability  to 
grasp  the  essentials  of  a problem  quickly  in  any  field,  to 
listen  to  the  pros  and  cons  of  various  courses  of  action  from 
expert  advisers,  and  then  to  make  a decision.  With  these 
abilities,  it  has  been  proved  by  past  experience  that  a 
minister  can  operate  a sound  and  efficient  department  and 
can  formulate  broad  and  sound  policies  for  its  direction. 
However,  this  is  in  itself  a formidable  list  of  qualifications 
and  it  would  be  unrealistic  to  pretend  that  all  ministers 
possess  them.  In  choosing  ministers,  the  Prime  Minister  must 
do  the  best  with  the  people  who  are  available. 


In  Canada,  almost  all  executive  acts  of  the  government 
are  carried  out  in  the  name  of  the  Governor-General-in-Council; 
such  acts  are  called  Orders-in-Council) . The  Committee  of  the 
Privy  Council  (the  Cabinet)  makes  submissions  to  the 

Governor-General  for  approval,  and  he  or  she  is  bound  by  the 
constitution  to  accept  them.  Although  some  of  these  submissions 
are  of  a fairly  routine  nature  and  do  not  require  much  dis- 
cussion in  Cabinet  of  the  policy  underlying  them,  others  are 
of  major  significance  and  require  extensive  deliberation, 
sometimes  covering  months  of  meetings  of  officials,  as  well 
as  of  the  full  Cabinet.  In  addition  to  the  determination  of 
the  policy  underlying  the  executive  acts  of  the  government, 
there  are  literally  hundreds  of  other  policy  issues  that  must 
be  resolved  during  the  course  of  a year. 


Most  of  these  Orders-in-Council  are  merely  administra- 
tive, and  concern  appointments,  contracts,  and  questions  of 
departmental  routine;  but  sometimes  they  are  of  great  impor- 
tance and  are  legislative  in  nature.  These  orders  have  the 
merit  of  making  the  task  of  carrying  out  Parliament's  laws 
much  easier  and  simpler,  and  in  view  of  the  fact  that 
thousands  are  passed  each  year,  it  would  obviously  be 
difficult  to  manage  without  them.  If,  however,  the  Cabinet 
uses  them  to  replace  the  legislative  function  of  Parliament, 
as  did  happen  to  a great  extent  during  World  War  II,  then 
they  can  become  a serious  threat  to  our  democracy  and  to 
the  supremacy  of  Parliament.  Thus,  one  of  the  most  important 
functions  of  the  members  of  the  House,  and  particularly  of 
the  members  of  the  Opposition,  must  be  to  see  that  the  Cabinet 
does  not  overstep  its  authority  through  indiscriminate  use  of 
Orders-in-Council , and  so  encroach  on  and  weaken  the  powers 
of  Parliament.  The  Cabinet  also  carries  out  a number  of 
other  important  duties  in  the  name  of  the  Governor-General , 
such  as  the  appointment  of  judges  and  the  pardoning  of 
criminal  offenders  and  the  hearing  of  grievances  of  minority 
groups . 
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Cabinet  must  consider  and  approve  the  policy  under- 
lying each  piece  of  proposed  legislation.  After  it  is  drafted, 
proposed  legislation  must  be  examined  in  detail  so  that  each 
clause  and  punctuation  mark  receives  Cabinet  approval.  Pro- 
posals for  sweeping  reforms  of  large  areas  of  government 
organization  or  administration,  and  policy  to  be  adopted  in 
fundamental  constitutional  changes  or  at  a major  international 
conference  are  among  the  issues  which,  on  occasion,  demand 
this  extensive  and  detailed  consideration. 


Today's  cabinet  system  of  government  has  developed 
gradually,  and  its  origins  go  far  back  into  English  history 
to  the  time  when  the  monarch  alone  controlled  the  executive 
power,  but  had  a Privy  (i.e.  private)  Council  to  give  him 
advice.  Gradually,  however,  he  lost  his  executive  powers  to 
a small  committee  of  the  Privy  Council,  and  this  is  the 
origin  of  the  Cabinet,  which  is  made  up  of  the  monarch's 
ministers,  the  leader  of  them  being  known  as  the  Prime  (i.e., 
first)  Minister  of  the  King  (or  Queen).  As  this  Cabinet 
system  developed  in  England,  especially  in  the  second  half 
of  the  l8th  century,  this  small  group  continued  to  act  in  the 
monarch's  name,  and  more  and  more  the  monarch  became  a 
figurehead.  Yet  nothing  new  was  added;  nothing  visible  was 
taken  away.  The  same  figures  were  on  stage,  but  the  import- 
ance of  their  roles  was  reversed;  the  emphasis  had  been 
changed.  The  advisers  became  rulers,  and  the  ruler  now  had 
to  accept  their  advice.  The  executive  power  had  passed  into 
the  hands  of  a committee  of  members  of  Parliament,  who  had 
to  have  the  support  of  a majority  in  the  House  of  Commons. 


But  the  fact  that  nothing  visible  was  changed  makes  it 
difficult  for  many  people  to  understand  the  operation  of  our 
Cabinet  system.  Here  we  have  the  Queen  still  on  the  throne, 
giving  her  assent  to  laws  passed  in  her  name,  and  yet  not 
actually  ruling.  To  complicate  the  situation  a bit  more,  the 
Queen  and  the  Governor-General,  as  we  have  seen,  still  have 
a part  to  play.  Like  the  Queen,  the  Governor-General  has 
the  right  to  be  informed  of  what  the  Cabinet  is  doing,  and 
to  advise  and  warn  the  Cabinet,  even  though  it  may  not 
accept  this  advice.  Through  these  two  rights  the  Governor- 
General  may  exercise  some  influence,  especially  if  he  or  she 
has  sound  judgment  and  common  sense.  If,  for  example,  no 
party  has  an  overall  majority  in  the  House  of  Commons,  the 
Governor-General  may  have  to  decide  whom  to  call  on  to  form 
a government.  In  the  main,  however,  the  Governor-General  is 
there  to  preserve  traditional  rules  and  customs  if  and  when 
such  action  is  needed. 


As  we  have  said,  it  is  the  Cabinet  that  really  exercises 
the  executive  power  in  our  parliamentary  system.  But  the 
power  and  importance  of  the  Cabinet  rests  entirely  on  custom 
and  precedent.  Nothing  is  said  about  the  Cabinet  in  the 
written  part  of  our  constitiution , that  is,  the  British  North 
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America  Act.  Thus,  Cabinet  government  is  really  an  informal 
arrangement  unrecognized  by  the  laws  of  the  land  — though 
not,  of  course,  contrary  to  those  laws.  The  only  body 
authorized  by  the  B.N.A.  Act  to  advise  the  Governor-General 
is  the  Privy  Council. 

When  a Cabinet  Minister  is  appointed,  that  person  is  at 
the  same  time  made  a member  of  the  Queen's  Privy  Council 

for  Canada.  Since  Privy  Councillors  hold  office  for  life,  the 
full  Privy  Council  includes  not  only  Cabinet  Ministers  in 

office,  but  all  ex-Cabinet  Ministers  as  well.  It  also  includes 

a number  of  other  distinguished  people.  For  example,  in 

1967  the  Premier  of  each  province  was  appointed  to  the 
Privy  Council.  This  was  a special  event  for  the  Centennial 
year  but  does  not  necessarily  mean  that  all  Premiers  in 

future  will  be  appointed  Privy  Councillors . However,  the 
full  Privy  Council  almost  never  meets  as  a body  since  it 

really  has  no  functions  to  perform.  Its  only  active  part  is 

the  Cabinet,  which  acts  as  a committee  of  the  Privy  Council 
advising  the  Governor-General  on  behalf  of  the  whole  Council. 
The  crucial  factor  enabling  our  whole  constitutional  system 
to  work  smoothly  is  that  the  Cabinet  is  technically  a commit- 
tee of  the  Privy  Council  and  the  Council's  only  active  part. 
Thus,  when  the  B.N.A.  Act  speaks  of  the  Privy  Council,  it 
means,  in  effect,  the  Cabinet.  This  is  why  the  formal 

executive  decisions  of  the  Cabinet  are  issued  as  orders  of  The 
Governor-General-in-Council , or,  more  briefly,  Orders-in- 
Council.  It  is  why  Cabinet  Ministers  are  known  as  Ministers 

of  the  Crown. 


THE  PARTS  OF  THE  LEGISLATIVE  BRANCH 


GOVERNOR-GENERAL 


PRIME  MINISTER  and  CABINET 
Usually  from  House  of  Commons 


SENATE 

Appointed 


The  appointed  representa- 
tive of  the  Crown 


The  major  advisors  of 
the  Governor-General 


Appointed  by  the  Governor- 
General  on  the  recommenda- 
tion of  the  Prime  Minister 


HOUSE  OF  COMMONS 

Elected 
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THE  FEDERAL  LEGISLATURE 

The  federal  legislature  authority  is  vested  in  the 
Parliament  of  Canada  consisting  of  an  Upper  House  called  the 
Senate,  and  the  House  of  Commons.  Yet  strictly  speaking  it 
is  incorrect  to  define  Parliament  in  this  way  because  Parlia- 
ment also  includes  the  Queen  or  her  representative.  It  is 
true,  of  course,  that  the  monarch's  power  to  govern,  which 
was  once  almost  supreme,  has  been  taken  away.  In  fact,  the 
history  of  Parliament  in  Britain  is  largely  the  story  of  the 
way  in  which  the  House  of  Commons  gradually  gained  control 
of  the  monarch's  power,  so  that  today  he  or  she  has  no  direct 
power  to  control  the  affairs  of  government.  Nevertheless,  the 
monarch  still  plays  a distinct  and  useful  part  in  government. 
In  Canada,  unless  the  Queen  happens  to  be  present  in 
person,  the  part  of  the  monarch  is  performed  by  her  repre- 
sentative, the  Governor-General. 

Although  the  Governor-General  plays  only  a small  part 
in  the  legislative  process,  this  function  is  still  an  important 
one.  In  this  specific  role  as  part  of  Parliament,  he  or  she 
opens  and  closes  each  session  and  must  sign  each  Bill  that 
has  been  passed  by  both  Houses  before  it  can  become  law.  In 
all  parliamentary  matters,  however,  this  role  is  almost 
entirely  formal,  since  the  Governor-General  is  bound  by 
custom  to  follow  the  advice  of  the  Cabinet. 


The  Senate 

The  second  part  of  the  legislative  branch  is  known  as 
the  Senate  or  Upper  House.  Section  23  of  the  British  North 
America  Act  outlines  the  following  qualifications  for  a senator: 

(i)  this  person  shall  be  of  the  full  age  of  30  years; 

(ii)  this  person  shall  be  either  a natural-born  subject 

of  the  Queen  or  a naturalized  subject; 

(iii)  this  person's  real  and  personal  property  shall  be 
together  worth  $4,000.00  over  and  above  debts 
and  liabilities; 

(iv)  this  person  shall  be  resident  in  the  province  for 
which  he/she  is  appointed. 


Until  the  passage  of  An  Act  to  make  provision  for  the 
retirement  of  members  of  the  Senate,  assented  to  on  June  2, 
1965,  senators  were  appointed  for  life.  This  Act  sets  75  years 
as  the  age  at  which  any  person  appointed  to  the  Senate  after 
the  passage  of  this  Bill  would  cease  to  hold  this  position. 
All  appointments  are  made  by  the  Governor-General  after 
nomination  by  the  Prime  Minister  and  Cabinet.  They  represent 
the  various  areas  or  regions  of  Canada  — the  West  (24), 
Ontario  (24),  Quebec  (24),  the  Maritimes  (24),  and  Newfound- 
land (6).  Altogether,  there  are  102  members  in  the  Senate. 
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The  business  of  the  Senate  is  conducted  under  the  leadership 
of  a Speaker  who  is  a member  of  the  Senate.  The  Speaker  is 
chosen  by  the  Prime  Minister  and  the  Cabinet. 

Before  a Bill  goes  to  the  Governor-General  for  his  or 
her  consent  and  signature,  it  must  have  been  passed  by  the 
Senate  as  well  as  by  the  House  of  Commons.  While  the  legis- 
lative power  of  the  Senate  is  not  so  great  as  that  of  the 
House  of  Commons,  its  role  is  by  no  means  formal.  It  may 
initiate  any  Bill  except  a Bill  for  the  levying  or  spending 
of  taxes,  and  it  may  also  amend  or  reject  Bills  coming  to  it 
from  the  House  of  Commons.  Its  traditional  role  is  one  of 
taking  a sober  second  look  at  legislation  submitted  to  it  by 
the  House  of  Commons. 

The  fact  that  the  Senate  has  much  less  power  and 
influence  than  the  House  of  Commons  is  due  to  a number  of 
reasons.  One  is  that  the  executive  branch  of  the  government 
(the  Cabinet)  is  not  responsible  to  the  Senate.  It  pays  little 
heed  to  the  Senate,  though  it  has  often  drawn  one  of  its 
members  from  it.  Consequently,  the  Senate  has  relatively 
little  influence  on  the  body  that  really  runs  the  government. 
Secondly,  the  prestige  of  the  Senate  has  been  undermined  in 
the  past  by  the  custom  of  using  senatorial  appointments  as 
rewards  for  services  to  the  party  in  power.  Many  senators, 
therefore,  have  already  reached  or  may  even  have  passed 
well  beyond  the  normal  age  of  retirement  before  being 

appointed,  so  that  their  most  active  and  fruitful  years  are 
behind  them.  Then  again,  since  senators  are  not  elected  and 

are  not  dependent  for  their  office  on  popular  support,  they 
cannot  claim  to  represent  the  will  of  the  people  in  any 

situation  in  which  they  might  find  themselves  in  opposition 
to  the  House  of  Commons.  The  Senate,  therefore,  tends  to  be 
conservative  and  cautious  and  not  to  oppose  the  House  of 

Commons  on  any  important  issue.  Its  best  work  is  probably 
done  in  the  amendment  and  improvement  of  Bills. 

The  chief  function  of  the  Senate  is  legislative,  that  is, 
the  consideration  and  passage  of  Bills  which  it  either 
originates  or  receives  from  the  House  of  Commons.  The  legis- 
lative procedure  which  is  followed  is  broadly  that  used  in 
the  Commons  (discussed  later),  although  the  Senate  lays  more 
stress  on  its  committee  work  and  less  on  formal  debate.  One 
part  of  its  activity  is  devoted  to  private  Bills.  Most  of  this 
work  takes  place  in  committee,  and  is  cheerfully  relinquished 
by  the  Commons,  for  which  these  matters  have  little  interest. 
The  Senate  also  discusses  resolutions  on  various  questions 
which  seem  to  be  of  general  concern,  but  the  educational 
value  of  such  debates  on  public  opinion  is  slight  because  the 
public  itself  rarely  displays  any  interest  in  the  Senate  pro- 
ceedings. Special  committees  of  the  Senate  conduct  investi- 
gations on  specific  topics  or  proposed  legislation,  on  which 
occasions  they  gather  evidence,  interrogate  witnesses,  and 
submit  reports  of  their  findings.  Some  of  these  proceedings, 
while  not  directly  legislative,  are  nevertheless  highly  desir- 
able, for  they  prepare  the  way  for  further  legislative  action. 
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The  Senate  has  frequently  opposed  the  House  of  Commons  on 
legislation.  While  it  has  been  much  more  disposed  to  reject 
Bills  from  the  Commons  when  under  the  control  of  a party 
which  was  not  in  a majority  in  the  House,  its  tendency  to 
amend  Bills  has  not  been  noticeably  affected  by  party 
influences.  Despite  its  independent  position,  it  has  not  been 
indifferent  to  the  popular  will,  and  it  has  even  gone  so  far 
as  to  acquiesce  in  the  passage  of  a Bill  of  which  it  dis- 
approved simply  because  public  opinion  on  the  measure  had 
been  decisively  expressed  at  a general  election.  Lacking 
clear  evidence  of  the  state  of  public  opinion,  however,  the 
Senate  has  felt  justified  in  using  its  own  judgment  and  has 
amended  and  rejected  Bills  freely. 

Although  the  Senate  cannot  initiate  money  Bills,  the 
question  whether  the  Senate  has  the  constitutional  power  to 
amend  a money  Bill  has  long  been  a matter  of  dispute  between 
the  two  Houses.  The  House  of  Commons  has  always  insisted 
that  the  Senate  has  no  such  power.  The  Senate,  on  the  other 
hand,  has  never  accepted  this  in  theory,  and  in  practice 
has  repeatedly  made  its  point,  even  amending  Bills  which 
have  dealt  exclusively  with  matters  of  finance.  In  these 
cases  the  House  has  often  accepted  the  amendments,  but  has 
added  the  proviso  that  they  were  not  to  be  considered  as 
constituting  a precedent. 

In  summary,  it  may  be  said  that  the  Senate,  although 
severly  handicapped,  has  been  able  to  do  some  genuinely 
useful  work.  It  revises  and  checks  legislation  sent  up  from 
the  Commons;  it  conducts  occasional  investigations;  it  takes 
the  greater  part  of  the  work  load  of  private  Bill  legislation 
from  the  overworked  Commons. 


Senate  Reform 


The  reform  or  abolition  of  the  Senate  has  for  many  years 
provided  the  material  for  lively  debate.  A party  which  has 
few  members  in  the  Senate  will  demand  a change;  but  no 
sooner  does  it  gain  office  and  acquire  the  power  of  appointing 
senators  than  it  discovers  unsuspected  virtues  in  the  much 
abused  body.  A government  finds  senatorships  most  useful  as 
rewards  for  duty  faithfully  performed,  as  influences  to  pro- 
duce immediate  activity  in  the  hope  of  recognition  in  the 
future,  as  inducements  to  persuade  members  of  the  Commons 
to  resign  and  vacate  a seat  for  new  or  defeated  Cabinet 
Ministers,  and  as  aids  for  keeping  restless  provinces  or 

provincial  governments  in  line.  Most  of  the  smaller  provinces, 
too,  feel  that  their  lot  is  a little  more  bearable  with  a few 
extra  advocates  in  the  Senate,  even  though  these  advocates 
may  say  little  and  may  exercise  a negligible  influence  on 

government  policy. 

The  most  important  impediment  to  reform,  perhaps,  is 

the  number  and  diversity  of  the  plans  which  have  been 
submitted  as  possible  cures.  No  solution  has  been  able  to 
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gain  more  than  a few  scattered  supporters.  The  Senate  will 
in  all  likelihood  continue  to  exist  as  at  present  for  several 
years  to  come,  not  from  any  high  esteem  in  which  it  is  held, 
but  largely  because  of  its  undoubted  convenience  to  the 
dominant  political  party  and  the  general  indifference  of  the 
Canadian  people. 


The  House  of  Commons 

The  House  of  Commons  is  a body  which  above  all  others 
represents  the  people  of  Canada.  It  is  through  the  House  of 
Commons  that  the  will  of  the  democracy  finds  expression  and 
is  made  effective,  and  it  is  for  this  reason  that  the  House 
is  not  only  the  primary  legislative  authority  but  also  the 
body  to  which  the  Cabinet  must  constantly  turn  for  approval. 

The  outstanding  characteristic  of  the  House  is  therefore 
its  representative  character.  It  is  expected  to  reflect  with 
approximate  accuracy  the  ideas  and  wishes  of  the  different 
races,  classes,  religions,  and  other  groups  into  which  the 
country  is  divided,  and  yet  at  the  same  time  recognize  the 
overriding  interest  of  the  nation  as  a whole.  The  composition 
of  the  House  and  the  manner  of  its  election  forces  it  to  keep 
in  constant  touch  with  the  people  it  represents.  Moreover, 
the  fact  that  it  is  not  a body  of  brilliant  experts,  but  a 
fair  sampling  of  the  national  population,  enables  its  members 
to  speak  for  the  electorate  with  genuine  authority  and  under- 
standing. The  Cabinet  thus  finds  the  House  an  invaluable 
means  of  retaining  contact  with  fluctuations  in  public  opinion. 

While  the  House  must  make  many  decisions,  it  is  not 
primarily  an  initiating  body:  its  function  is  essentially  one 
of  review,  approval,  and  criticism.  The  Cabinet  initiates, 
the  House  (and,  to  a much  less  degree,  the  Senate)  takes  the 
proposals  and  subjects  them  to  a thorough  examination  before 
giving  its  assent.  A casual  observer,  influenced  by  the  very 
rare  occasions  on  which  the  House  forces  amendments  on  the 
Cabinet,  might  suppose  that  this  power  of  criticism  is  rarely 
effective;  but  such  a conclusion  would  be  superficial.  The 
supporters  of  the  Government  acquiesce  in  its  proposals 
because  they  have  already  exerted  their  influence  within  the 
party  caucus,  and  their  best  endeavours  are  therefore 
devoted  to  expediting  the  passage  of  these  proposals  through 
the  Commons.  The  Opposition's  attacks  on  Government  measures 
may  seem  to  be  futile,  but  the  results  of  its  efforts  are  not 
seen  until  the  next  election.  However,  many  of  the  possible 
objections  of  the  Opposition  were  considered  by  the  Govern- 
ment when  drafting  its  Bills,  and  these  Bills  have  in  all 
probability  already  been  toned  down  in  anticipation  of  the 
criticisms  which  the  Cabinet  expected  to  be  raised  in  the 
legislature.  For  it  can  be  assumed  that  no  Government 
willingly  gives  to  the  Opposition  any  ammunition  which  can 
be  effectively  used  to  its  detriment  either  in  Parliament  or 
in  the  country. 
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The  House  of  Commons  also  supervises  much  of  the  work 
of  the  Cabinet;  and  day  after  day  the  Opposition  members  ask 
questions,  plan  attacks,  voice  grievances,  demand  explana- 
tions, and  generally  subject  the  administration  to  relentless 
scrutiny.  The  nation  depends  on  the  House  to  ensure  an  honest 
and  efficient  administration,  and  the  chamber  responds  by 
keeping  the  Cabinet  under  fire  at  all  times.  As  a last  resort, 
the  House  can  declare  its  lack  of  confidence  in  the  Cabinet, 
and  thus  force  a resignation  or  dissolution.  Once  again, 
however,  the  efficacy  of  it  depends  rather  on  the  Cabinet’s 
knowledge  that  the  supervisory  duties  of  the  House  will  be 
vigorously  performed  and  that  the  surest  defence  is  to  give 
little  cause  for  effective  attack. 


Finally,  the  Commons  singles  out  ability  and  supplies  a 
most  valuable  preparation  for  future  Cabinet  members.  The 
great  majority  of  the  Ministers  come  from  the  House  and  serve 
their  apprenticeship  there;  and  the  capacity  of  potential 
ministers  is  in  large  measure  judged  by  their  performance  as 
private  members.  There  is  general  agreement  that  no  other 
kind  of  preliminary  preparation  is  as  effective  as  years 
spent  in  the  House  of  Commons.  New  Cabinet  members,  while 
in  a sense  untrained,  nevertheless  come  to  their  task  with 
a valuable  background  of  experience  which  serves  as  a very 
satisfactory  substitute. 


The  formal  decisions  made  by  the  House  of  Commons  are 
four  kinds: 

(1)  statutes  or  Acts  of  Parliament; 

(2)  the  imposition  of  taxes  and  the  authorization 
of  expenditures,  which  are  really  only  a 
special  kind  of  statute; 

(3)  resolutions,  such  as  those  calling  upon  the 
Governor-General-in-Council  to  remove  a 
judge; 

(4)  formal  declarations  of  state  policy,  which 
are  not  self-operating,  but  which  the 
executive  will  certainly  carry  into  effect, 
such  as  those  dealing  with  treaties  or  the 
declaration  of  war. 


Representation 


Representation  in  the  House  of  Commons  is  based  on  pop- 
ulation and  is  apportioned  by  provinces.  An  adjustment  is 
made  every  ten  years  after  the  census  has  been  taken. 
Currently  there  are  282  seats  in  the  House  of  Commons. 
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Electing  a House  of  Commons 

Let  us  assume  that  the  House  of  Commons  has  just  been 
dissolved  and  that  the  people  of  Canada  are  now  to  elect  a 
new  House.  As  soon  as  Parliament  is  dissolved,  the  Prime 
Minister  consults  the  Chief  Electoral  Officer,  who  is  a perma- 
nent civil  servant,  and  an  election  day  is  decided  on. 
According  to  the  Dominion  Election  Act,  it  must  be  a Monday, 
or  a Tuesday  if  Monday  is  a holiday  in  the  week  chosen.  In 
each  constituency  a returning  officer  is  appointed  by  Order- 
in-Council,  and  when  the  date  is  chosen,  election  writs  are 
sent  out,  directing  the  returning  officers  to  prepare  for  the 
election.  These  preparations  take  seven  weeks.  During  this 

time  the  following  events  take  place. 

(1)  Enumerators,  appointed  by  the  returning 
officer,  make  a door-to-door  survey  of  all 
dwellings  in  their  area  and  compile  a pre- 
liminary list  of  voters. 

(2)  The  preliminary  lists  are  printed,  and 

posted  in  prominent  public  places,  such  as 
in  post  offices  or  on  telephone  poles  in  the 
street . 

(3)  Citizens  whose  names  have  been  erroneously 
omitted  may  appear  before  a returning  officer 
and  ask  that  their  name  be  included  in  the 
revised  list.  Voters  are  also  entitled  to  pro- 
test the  inclusion  of  a name  they  believe  to 
be  improperly  listed. 

(4)  The  revised  lists  are  printed. 

(5)  The  candidates  are  nominated. 

(6)  The  ballots  are  printed. 


The  returning  officer  in  each  constituency  is  responsible 
not  only  for  these  preliminaries  but  also  for  the  conduct  of 
the  election  itself.  He  or  she  must  arrange  for  polling 
stations  and  must  appoint  a deputy  returning  officer  to  take 
charge  at  each  of  them.  He  or  she  also  has  a number  of 
duties  to  perform  after  the  polling  has  finished.  These  will 
be  described  a little  later. 

Since  the  quality  of  our  government  depends  on  the 
quality  of  the  individuals  elected  to  Parliament,  the  selection 
of  candidates  is  a very  important  matter.  Almost  anyone  may 
stand  as  a candidate  without  the  backing  of  a political 
party  and  will  be  known  as  an  independent.  In  each  constit- 
uency, the  actual  choosing  is  done  by  the  party  organization 
which  holds  nominating  conventions  for  this  purpose.  Each 
party  holds  its  own  convention,  at  which  only  members  of  the 
party  are  present.  Persons  who  wish  to  become  that  party's 
candidate  for  that  particular  constituency  make  a speech 
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Qualifications 


Term 


Parliamentary 


stating  their  political  views  and  the  policies  they  propose  to 
support.  After  listening  to  all  the  speeches,  the  convention 
then  elects  one  of  the  applicants  to  be  the  party's  candidate 
for  the  constituency. 

After  each  party  convention  has  made  its  choice,  it 
sends  the  official  nomination  to  the  returning  officer.  The 
nomination  must  carry  the  signatures  of  ten  voters  in  the 
constituency  and  must  be  accompanied  by  a deposit  of  $200. 
Candidates  who  in  the  election  get  less  than  half  as  many 
votes  as  the  successful  candidate  must  forfeit  their  deposit. 
This  is  intended  to  ensure  that  only  people  who  feel  that 
they  have  a real  chance  of  being  elected  shall  become 
candidates . 


The  qualifications  of  a member  of  the  House  of  Commons 
are  simple:  he  or  she  must  be  a Canadian  citizen  and  18 
years  of  age.  Members  are  not  legally  required  to  live  in 
their  constituency,  although  there  is  a tendency  for  most 
members  to  do  so. 


There  is  no  definite  term  for  a member  of  the  House, 
except  that  it  cannot  exceed  five  years.  In  as  much  as 
Parliament  can  be  dissolved  and  a new  election  held  at  any 
time,  the  term  may  be  anything  from  a month  or  two  up  to  to 
the  maximum  five  years.  The  usual  life  of  a Parliament, 
however,  is  about  four  years.  No  Prime  Minister  is  anxious 
to  bring  about  an  -election  before  it  is  necessary;  though  on 
the  other  hand,  no  Prime  Minister  wishes  to  have  the  date 
of  the  election  fixed  by  the  calendar,  for  there  is  a decided 
advantage  to  be  gained  if  the  Government  is  able  to  select 
what  it  considers  to  be  an  appropriate  time  and  suitable 
issues  for  the  contest.  While  this  variable  factor  adds  an 
undesirable  element  of  uncertainty  to  elections,  it  has  the 
great  merit  of  obtaining  an  immediate  electoral  verdict  on 
urgent  public  questions. 


Privilege 

Members  of  both  Canadian  Houses  (Commons  and  Senate) 
enjoy  special  Privileges  which  are  copied  from  those  of  the 

British  Parliament.  Some  of  these  are  derived  from  usage, 
but  the  great  majority  rest  on  statutes  which  have  trans- 
planted the  privileges  of  the  British  Parliament  to  the 
Canadian  Senate  and  House  of  Commons.  The  British  North 
America  Act  (as  amended  in  1875)  gave  the  Canadian  Parlia- 
ment the  power  to  acquire  by  statute  all  the  privileges  which 
were  enjoyed  by  the  British  Parliament  at  the  time  the 
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statute  was  enacted.  The  Canadian  Parliament  can  now, 
however  [under  the  authority  of  the  1949  (No.  2)  Amendment], 
confer  on  itself  whatever  privileges  it  desires. 

Individual  members,  for  example,  have  complete  freedom 
of  speech  in  their  capacity  as  members  and  they  cannot  be 
prosecuted  in  any  court  for  anything  which  they  have  said 
in  the  House  or  in  its  committees.  A member  cannot  be 
assaulted  or  intimidated  in  the  House  or  in  going  to  or  from 
the  House,  nor  can  be  arrested  for  certain  minor  offences 
while  Parliament  is  in  session  or  for  some  time  before  and 
after  the  parliamentary  session. 

The  House  also  enjoys  collective  privileges  as  a legis- 
lative body.  It  has  the  power  to  preserve  order  and  discipline 
in  all  its  proceedings,  and  also  to  punish  anyone  outside  the 
House  who  is  guilty  of  making  scandalous  or  libellous  state- 
ments concerning  its  proceedings  or  its  members.  It  may  also 
refuse  to  seat  a person  who  has  been  duly  elected  as  a 
member,  and  it  has  power  to  expel  any  member  of  the  House. 


While  some  of  these  privileges  may  seem  excessively 
generous,  the  main  purpose  is  clear  and  free  from  any 
serious  objection.  It  is  highly  desirable,  for  example,  that 
members  should  be  given  every  inducement  to  express  them- 
selves freely  and  not  be  subjected  in  the  performance  of 
their  duty  to  any  kind  of  intimidation  from  any  source.  It  is 
also  imperative  that  the  House  should  be  able  to  conduct  its 
business  in  a seemly  and  orderly  fashion.  While  it  is  true 
that  certain  of  these  privileges  may  sometimes  be  misused, 
the  risk  of  an  occasional  misuse  is  far  preferable  to  the 
dangers  which  would  likely  occur  if  these  exceptional  powers 
and  safeguards  were  removed. 


The  Federal  Franchise 

The  present  federal  franchise  laws  are  contained  in  the 
Canada  Elections  Act  of  1970.  Generally  the  franchise  is  con- 
ferred upon  all  Canadian  citizens  who  have  attained  the  age 
of  18  years  and  are  ordinarily  resident  in  the  electoral 
district  on  the  date  fixed  for  the  beginning  of  the  enumeration 
at  the  election. 

Persons  denied  the  right  to  vote  are:  the  Chief  Electoral 
Officer  and  the  Assistant  Chief  Electoral  Officer;  judges 
appointed  by  the  Governor-General-in-Council ; the  returning 
officer  for  each  electoral  district;  persons  undergoing  punish- 
ment as  inmates  of  any  penal  institution;  persons  restrained 
of  their  liberty  of  movement  or  deprived  of  the  management 
of  their  property  by  reason  of  mental  disease;  and  persons 
disqualified  under  any  law  relating  to  the  disqualification 
of  electors  for  corrupt  or  illegal  practices. 
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The  Opening  of  Parliament 

One  of  the  Prime  Minister's  first  tasks  after  a general 
election  is,  in  consultation  with  the  Governor-General , to  set 
a date  for  the  opening  of  Parliament,  On  the  morning  of  the 
opening  day  the  members  of  the  House  of  Commons  meet  to 
elect  a Speaker.  The  Speaker's  main  duties  are  to  preside 
over  the  House,  to  see  that  all  debates  are  carried  out  in  an 

orderly  fashion,  and  to  ensure  that  all  the  rules  of  the  House 

are  observed.  The  prospective  Speaker  is  nominated  by  the 
Prime  Minister  and  is  always  a member  of  the  government 

party.  However,  he  or  she  must  be  completely  impartial  in 
dealing  with  members  of  all  parties  in  the  House,  and  must 
be  careful  to  administer  the  rules  in  such  a way  as  to  not 
favour  any  one  party  over  another.  The  Speaker  has  no  vote 
in  the  House  except  in  the  event  of  a tie  whereupon  the 
Speaker  casts  the  deciding  vote. 

The  next  facet  of  the  opening  procedure  occurs  when 
the  Governor-General  enters  the  Parliament  Building  and  sits 
on  the  throne  in  the  Senate  Chamber.  Both  the  House  of 

Commons  and  the  Senate  meet  in  the  Senate  Chamber  and  listen 
to  the  Governor-General  as  he  or  she  reads  the  Speech  from 
the  Throne.  This  speech  is  not  written  by  the  Governor- 

General  but  by  the  Prime  Minister  and  his  Cabinet.  It  refers 

to  important  public  issues  facing  the  government  and  outlines 
the  legislation  which  is  going  to  be  introduced  to  deal  with 
them.  A full  debate  on  the  speech  is  the  first  important 

business  of  the  session.  This  gives  a good  survey  of  import- 
ant problems  and  allows  all  parties  in  the  House  to  state 

their  views  about  them  before  the  House  gets  down  to  detailed 
business . 

Parliament  in  Session 

A session  of  Parliament  usually  begins  early  in  the 
year  and  lasts  several  months.  If  special  sessions  are 
needed,  they  may  be  called  at  any  time  and  for  any  length 
of  time,  but  not  more  than  twelve  months  may  elapse  between 
sessions.  This  is  laid  down  in  the  British  North  America  Act, 
but  it  is  also  made  necessary  by  the  fact  that  taxes  are  not 
authorized  by  Parliament  for  more  than  one  year  at  a time. 

The  government's  role,  in  general,  is  to  explain  and 
defend  its  policies  and  to  pilot  through  Parliament  the  legis- 
lation by  which  it  proposes  to  implement  them.  Legislative 
proposals  are  brought  before  the  House  as  Bills.  There  are 
different  kinds  of  Bills  but  the  most  important  ones,  from  the 
point  of  view  of  Parliament,  are  those  which  deal  with  matters 
of  public  interest  (such  as  taxation,  tariffs,  the  armed 
forces,  civil  rights,  etc.)  and  which  the  government  brings 
forward  as  part  of  its  general  legislative  program.  These  are 
known  as  government  Bills  and  are  almost  always  introduced 
by  the  Minister  whose  department  is  chiefly  concerned  or  else 
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by  the  Prime  Minister.  A Bill  concerning  income  tax,  for 
example,  would  usually  be  introduced  by  the  Minister  of 

Finance . 

Government  Bills  are  the  ones  by  which  the  government 
is  prepared  to  stand  or  fall.  If  a government  Bill  is 

defeated,  the  adverse  vote  is  taken  to  be  a vote  of  no 
confidence  in  the  government.  In  this  event,  the  Prime 
Minister  will  almost  certainly  advise  the  Governor-General  to 
ask  the  leader  of  the  Opposition  to  form  the  government.  Not 
all  Bills,  however,  are  government  Bills.  Any  member  who  is 

not  a minister  can  bring  in  what  is  called  a private  member's 
Bill,  The  matter  with  which  such  a Bill  is  concerned  may  be 
of  wide  public  interest  but  will  not  be  one  on  which  the 
government  has  expressed  any  policy  or  on  which  it  is 

particularly  interested  in  securing  legislation.  Because  the 
government  assumes  no  responsibility  for  the  Bills,  members 

vote  as  they  wish  regardless  of  their  party  affiliation,  and 
the  defeat  of  such  a Bill  does  not  endanger  the  government's 
position . 

The  role  of  the  Opposition  in  Parliament  is  a vital  one. 
Without  it  there  could  be  no  democratic  government,  for  if 

there  were  only  one  party  in  the  House  of  Commons,  there 
would  be  no  check  on  its  activities  and  no  way  of  making 

it  responsive  to  public  opinion.  The  presence  of  an  Opposition 
means  that  government  must  justify  and  defend  its  measures 
under  criticism  and  give  the  voters  an  opportunity  to  hear 
both  sides  of  the  case.  Should  the  government  lose  the  support 
of  the  country,  the  Opposition  stands  ready  to  provide  an 
alternative  government  of  experienced  parliamentarians  who 
can  take  office  in  a constitutional  and  orderly  manner. 

The  Opposition's  role  is  not  to  oppose  or  obstruct  merely 
for  the  sake  of  opposing.  It  may,  and  often  does,  support  the 
government  when  it  thinks  the  government  is  acting  wisely, 
but  its  chief  duty  is  to  criticize  and  to  show  how  it  thinks 
the  government's  policy  should  be  improved.  In  this  way  it 
keeps  the  government  on  its  toes  and  performs  a valuable 
service  because  few  governments  can  be  at  their  best  for  long 
without  an  able  and  public-spirited  Opposition.  The  Opposition 
is  usually  allowed  equal  time  to  speak  in  the  House;  for 
much  of  the  time,  therefore,  members  are  listening  to  criticism 
of  government  policies. 

A word  must  be  said  about  the  position  of  private 
members  in  the  House  (i.e.,  members  other  than  ministers). 
Private  members,  of  course,  take  part  in  the  debates  and  are 
expected  to  vote  with  their  party  since  — unless  they  are 
independents  — it  was  on  this  understanding  that  they  were 
elected.  This  does  not  mean  that  they  must  be  merely  passive 
followers  of  the  party's  leaders.  The  members  of  each  party 
represented  in  the  House  hold  private  meetings  from  time  to 
time  to  discuss  party  policy.  Such  a meeting  is  known  as  a 
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caucus.  Here  members  may  speak  their  mind  and  may,  if 
they  wish,'  criticize  and  attempt  to  modify  their  own  party's 
policy.  However,  once  the  party’s  policy  has  been  decided, 
everyone  in  the  party  is  expected  to  support  it.  Each  party 
appoints  an  official,  known  as  the  Whip,  one  of  whose  duties 
is  to  keep  in  touch  with  members  of  the  party  when  they  are 
absent  from  the  House  and  to  see  that  they  are  present  to 
vote  with  their  party  when  their  vote  is  needed. 

In  addition  to  their  party  duties,  members  of  Parliament 
must  remember  that  they  are  the  representatives  of  all  the 
people  in  their  constituency,  even  of  those  who  did  not  vote 
for  them.  They  must  know  the  needs  of  their  constituency  and 
they  must  work  to  obtain,  if  possible,  the  local  improvements 
and  government  services  to  which  it  is  entitled.  At  the  same 
time  they  must  serve  the  wider  interests  of  their  province  and 
of  the  country  as  a whole. 


The  Passage  of  Bills 


Every  Bill,  before  it  becomes  law,  must  be  passed  by  a 
majority  in  each  House  of  Parliament  and  must  receive  the 
Royal  Assent,  i.e.,  the  signature  of  the  Governor-General  as 
the  Queen's  representative.  When  the  Bill  has  gone  through 
this  process  and  has  become  law,  it  is  known  as  an  Act  or 
Statute.  Though  any  Bill,  except  a money  Bill,  may  be  intro- 
duced in  either  House,  nearly  all  Bills  are  introduced  in  the 
House  of  Commons. 

In  each  House  a Bill  will  have  three  readings.  The 
first  is  simply  an  announcement  of  its  title  and  is  not 
followed  by  a debate  or  a vote.  At  the  second  reading,  by 
which  time  the  Bill  will  have  been  printed  and  circulated, 
there  is  a full  and  formal  debate  on  the  principle  of  the 
Bill  as  a whole,  followed  by  a vote. 
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At  this  point  the  Bill  may  be  referred  to  one  of  the 
standing  committees  of  the  House.  These  standing  committees 
are  composed  of  members  of  the  House  and  always  have  a 
majority  of  government  party  members.  Each  committee  special- 
izes in  one  particular  field  of  public  affairs,  e.g.,  industrial 
relations,  banking  and  commerce,  external  affairs,  and  so  on. 
The  committees  have  power  to  call  citizens  from  all  walks  of 
life  to  testify  before  them,  and  people  who  are  vitally 
interested  in  a particular  Bill  may  also  appear  if  they  wish. 
In  this  way  a wide  range  of  opinion  is  obtained,  and  the 
attention  of  the  public  is  drawn  to  the  Bill.  After  discussion, 
and  deliberation  on  the  details  of  the  Bill,  the  committee 
then  prepares  a report,  usually  favouring  the  Bill  and 
perhaps  suggesting  amendments,  and  the  report  is  then 
delivered  to  the  House  of  Commons. 
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Whether  or  not  the  Bill  is  referred  to  the  standing 
committee,  the  next  step  is  for  the  House  to  go  into  a 
Committee  of  the  Whole,  that  is,  a committee  consisting  of 
all  the  members  of  the  House.  Here  the  Bill  is  debated  not  by 
formal  speeches  but  by  informal  discussion  as  in  any  commit- 
tee meeting.  In  this  debate  the  Bill  is  discussed  in  detail 
and  may  be  amended,  and  it  is  voted  on  clause  by  clause. 
When  the  Committee  of  the  Whole  has  done  its  work,  the 
amended  Bill  is  reprinted  ready  for  the  third  reading  in  the 
House.  At  this  reading  the  Bill  may  be  debated  in  whole  or 
in  detail,  but  the  debate  is  usually  brief,  since  by  this  time 
the  Bill  has  been  thoroughly  discussed. 

After  this  the  Bill  goes  to  the  other  House  where  it  goes 
through  exactly  the  same  procedure.  If  the  Bill  is  amended 
in  the  second  House,  it  must  go  back  to  the  second  reading 
stage  in  the  first  House.  If  it  is  defeated  in  the  second 
House,  then  it  must  go  right  back  to  the  beginning  of  the 
procedure . 

A formal  vote  of  the  House  is  called  a division.  During 
the  passing  of  a Bill  through  its  various  stages,  there  may 
be  a number  of  decisions  without  a formal  vote,  but  there  is 
usually  a division  on  at  least  the  second  and  third  readings. 
A division  in  the  House  of  Commons  is  taken  by  calling  the 
roll  and  having  members  declare  their  votes. 

After  being  passed  by  both  Houses,  the  Bill  then  goes 

to  the  Governor-General  to  receive  Royal  Assent.  It  is  then 
no  longer  a Bill  but  an  Act.  Every  Act  is  given  a number. 

The  British  North  America  Act  of  1867,  which  of  course  is  an 
Act  of  the  British  Parliament,  is  numbered  30  and  31  Victoria, 
Cc3.  This  means  that  it  is  Chapter,  or  Act,  No.  3 of  the 

Parliament  which  met  in  the  thirtieth  and  thirty-first  years 

of  Queen  Victoria's  reign.  The  Civil  Rights  Act  of  the 

Canadian  Parliament  is  numbered  8 Elizabeth,  C.79. 
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The  recording  of  debates  varies  with  different  Parliaments. 
When  a stenographic  report  is  made  and  printed,  as  is  done 
for  the  House  of  Parliament  at  Ottawa  and  London,  it  is 
called  Hansard  after  the  name  of  the  man  in  England  who 
began  printing  reports  of  parliamentary  debates  in  1752. 
Anyone  may  obtain,  at  a very  small  cost  from  the  Queen's 
Printer,  the  record  of  any  day's  debates. 


Dissolution  of  Parliament 

When  a Parliament  is  ended,  it  is  said  to  be  dissolved. 
But  when  it  merely  reaches  the  end  of  a session,  and  the 
same  Parliament  will  reassemble  at  the  next  session,  it  is 
said  to  be  prorogued.  There  are  several  reasons  why  a Prime 
Minister  may  advise  the  Governor-General  to  dissolve  Parlia- 
ment, other  than  that  its  full  term  has  expired.  He  or  she 
may  do  so  because  the  government  has  been  or  is  about  to  be 
defeated  on  a vote  of  confidence.  In  these  circumstances  the 
Prime  Minister  usually  has  no  option  but  to  take  the  matter 
to  the  country  and  let  the  country  show  by  means  of  a 
general  election  whether  or  not  it  supports  the  government. 
Again,  if  the  government  party  has  only  a minority  of  the 
seats  in  the  House  of  Commons  (the  seats  being  divided 
between  three  or  four  parties),  or  if  it  has  only  a small 
majority,  the  Prime  Minister  may  feel  there  is  enough  support 
in  the  country  to  win  more  seats  in  a general  election.  By 
the  time  a Parliament  has  reached  its  third  or  fourth  year, 
the  ruling  party,  even  if  it  has  a comfortable  majority  in 
the  House,  will  probably  be  looking  ahead  and  seeking  a 
moment  when  it  is  felt  that  it  is  popular  enough  in  the 
country  to  enable  it  to  win  a general  election  and  return  to 
office  for  another  five-year  term.  Or  again,  if  there  are 
important  matters  before  the  House  on  which  feeling  in  the 
country  is  strong  and  divided,  the  Prime  Minister  may 
decide  to  let  the  people  voice  their  opinion  in  a general 
election. 


CANADA  AND  THE  INTERNATIONAL  COMMUNITY 


The  responsibilities  of  citizenship  are  not  limited  to 
the  part  that  each  of  us  plays  within  the  local,  provincial 
or  national  community.  Canada  herself  is  part  of  a wider 
community  of  nations  with  whom  she  shares  common  interests 
and  ideals  and  also  a part  of  the  world-wide  community  of 
the  human  race.  The  world  is  also  a single  community  in 
the  sense  that,  because  of  modern  communications  and  trans- 
port, no  part  of  it  can  cut  itself  off  and  remain  isolated 
from  the  rest.  A disturbance  in  any  part  of  the  world  has 
effects  that  are  felt  by  everybody;  nor  can  there  be  security 
for  anyone  unless  there  is  security  for  all. 
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Unlike  national  communities,  the  wider  communities  to 
which  we  belong  do  not  have  governments.  In  the  eyes  of 
some  people,  this  is  a grave  shortcoming;  until  there  is  a 
single  world  government  possessing  a monopoly  of  armed  force, 
they  argue,  there  can  be  no  lasting  international  peace  or 
order.  Others  believe  that  the  notion  of  a peace  enforced  by 
a world  government  is  a delusion,  and  a dangerous  one. 
Whatever  the  pros  and  cons  of  the  matter,  there  is  evidently 
no  possibility  that  a world  government  will  be  formed  in  the 
foreseeable  future.  For  the  present,  therefore,  the  peace  and 
order  of  the  world  depend  upon  voluntary  co-operation 
between  sovereign  states  and  on  the  willingness  of  the 

nations  of  the  world  to  enter  into  and  adhere  to  agreements 
with  one  another. 

International  law  governs  the  conduct  of  our  citizens 
and  government  in  its  relations  with  foreign  governments  and 
their  citizens.  It  is  based  on  centuries  of  custom  and  accepted 
usage  by  the  nations  of  the  world.  It  lays  down  international 
rules  of  conduct  during  wars,  for  belligerents  and  for 

neutrals.  It  regulates  the  use  of  territorial  waters  for  navi- 
gation and  fishing;  for  air  space  for  flyers.  Much  inter- 
national law  is  also  created  by  contracts  (treaties)  between 
countries  regarding  such  matters  as  fishing  rights,  extradition 
(the  handing  over  of  an  alleged  criminal  under  the  provisions 
of  a treaty  or  statute  by  one  state  to  another  having  juris- 
diction to  try  the  charge),  the  use  of  radio  and  television 

frequencies,  and  flight  paths  for  aircraft. 

In  case  of  international  disputes,  the  nations  involved 
often  turn  to  the  Hague  International  Arbitration  Court  in 

Holland,  by  whose  decision  they  agree  to  abide.  However,  as 
yet  there  is  no  efficient  international  law  enforcement  agency 
with  the  power  to  impose  penalties.  The  more  serious  disputes 
between  nations  can  only  be  handled  by  diplomacy  and  may 
result  in  the  breaking  of  diplomatic  relations,  or  in  war. 

It  is  true  that  in  some  quarters  there  is  a tendency  to 
disparage  international  law,  even  to  the  extent  of  questioning 
its  existence  and  value.  There  are  two  main  reasons  for  this: 


(a) 

the  generally  held 

view  that 

the  rules  of 

international  law  are 
tain  peace;  and 

designed  only  to 

main- 

(b) 

ignorance  of  the  vast 

number  of 

rules 

which , 

unlike  the  rules  dealing  with 

high 

policy. 

that  is,  issues  of 
little  publicity. 

peace  or 

war , 

receive 

Actually,  however,  by  far  the  greater  part  of  inter- 
national law  is  not  concerned  at  all  with  issues  of  peace  or 
war.  In  practice,  legal  advisors  to  foreign  embassies  and 
practicing  international  lawyers  daily  apply  and  consider 
settled  rules  of  international  law  dealing  with  an  immense 
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variety  of  matters.  Some  of  these  important  matters  which 
arise  over  and  over  again  in  practice  are  claims  for  injuries 
to  citizens  abroad,  the  reception  or  deportation  of  aliens, 
extradiction,  questions  of  nationality,  and  the  interpretation 
of  the  numerous  complicated  treaties  or  arrangements  now 
entered  into  by  most  states  with  reference  to  commerce, 
finance,  transport,  and  other  subjects. 

Breaches  of  international  law  resulting  in  wars  of 
aggression  naturally  receive  a great  deal  of  adverse  atten- 
tion, and  from  them  the  public  incorrectly  deduces  the  com- 
plete breakdown  of  international  law.  The  answer  to  this 
criticism  is  that  even  in  wartime  there  is  no  absolute  break- 
down of  international  law,  as  many  rules  affecting  the  rela- 
tions of  belligerents  to  one  another  or  with  neutrals  are  of 
vital  importance  and  for  the  most  part  are  strictly  observed. 
Another  consideration  is  worth  mentioning.  Aggressor  states 
repeatedly  justify  their  violation  of  the  peace  by  invoking 
rules  of  international  law  in  their  favor. 

It  is  possible  to  argue  further  that  in  state  law, 
breaches,  disturbances  and  crimes  take  place,  but  no  one 
denies  the  existence  of  law  to  which  all  citizens  are  subject. 
Similarly,  the  recurrence  of  war  and  armed  conflicts  between 
states  does  not  necessarily  involve  the  conclusion  that 
international  law  is  non-existent. 

Finally,  it  is  incorrect  to  regard  the  maintenance  of 
peace  as  the  entire  purpose  of  international  law.  Its  main 
purpose  is  rather  to  form  a framework  within  which  inter- 
national relations  can  be  conducted  and  to  provide  a system 
of  rules  facilitating  international  intercourse;  and  as  a matter 
of  practical  necessity  it  has,  and  will,  operate  as  a legal 
system  even  when  wars  are  frequent.  It  is,  of  course,  true 
that  the  ideal  of  international  law  must  be  a perfect  legal 
system  in  which  war  will  be  entirely  eliminated,  just  as  the 
ideal  of  state  law  is  a constitution  and  legal  system  so  per- 
fect, that  revolution,  revolt,  strikes,  etc.,  can  never  take 
place  and  every  person's  rights  are  speedily,  cheaply,  and 
infallibly  enforced.  Needless  to  say,  however,  lapses  from 
such  ideals  are  as  inevitable  as  the  existence  of  law  itself. 

One  of  the  principal  weaknesses  of  international  law  is 
the  absence  or  ineffectiveness  of  punitive  sanctions.  Without 
coercive  authority  the  declarations,  resolutions,  and  even 
the  legally  binding  decisions  of  international  bodies  are 
observed  only  when  states  so  choose.  Although  these  rules  are 
observed  in  the  great  majority  of  cases,  the  seriousness  of 
their  non-observance  has  now  become  a matter  of  survival. 
The  advantages  of  compliance  with  international  rules  and 
principles  are  indeed  very  great,  and  increase  as  the  co- 
operative efforts  of  states  increase.  For  example,  the  para- 
mount interest  of  states  in  air  safety  and  in  certain  basic 
health  requirements  has  impelled  compliance  with  standards 
imposed  by  the  international  community.  On  the  other  hand. 
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other  important  fields,  such  as  preserving  the  earth's 
resources,  and  controlling  over-population  and  arbitrary 
violence,  all  of  which  are  elemental  factors  in  people's 
survival,  have  not  yet  become  subjects  of  sufficient  inter- 
national cooperative  efforts.  The  recent  accelerating  interest 
in  international  cooperative  efforts  on  the  environment, 
recovery  of  seabed  resources  and  weather  control  indicate  an 
ever-increasing  reliance  upon  international  community  action 
to  solve  problems  beyond  the  reach  of  any  one  nation. 


Perhaps  the  greatest  weakness  of  international  law  is 
its  failure  to  devise  adequate  means  to  control  force  and 
violence.  States  have  been  reluctant  to  give  this  power  to  the 
United  Nations  or  to  regional  organizations.  As  a consequence, 
peace  continues  to  depend  on  the  precariousness  of  what 
states  consider  to  be  their  self-interest  in  complying  with 
international  law  rules  and  principles.  Strong  nationalism, 
especially  among  the  newly  emerging  states,  and  alleged 
demands  of  security  by  powerful  states,  at  times,  compel 
nations  to  act  arbitrarily  rather  than  cooperatively . However, 
world  opinion  is  looking  with  increasing  disfavor  on  the 
unbridled  use  of  force  by  states  in  attempts  to  obtain  their 
alleged  interests  and  states  cannot  long  ignore  world  opinion. 
It  is,  in  fact,  the  crystallizing  of  world  opinion  in  favor  of 
its  international  law  rules  and  legal  institutions  that  offers 
the  greatest  promise  for  a lasting  world  peace. 


The  Law  of  the  Sea 

The  sea  has  long  been  a highway  for  commerce  and  war 
as  well  as  a provider  of  food  and  other  resources.  At  times, 
particular  states  have  made  strong  efforts  to  assert  exclusive 
control  over  vast  maritime  areas;  but  in  modern  international 
law  it  has  come  to  be  recognized  that  beyond  a certain  dis- 
tance from  the  coast  of  a state  the  sea  is  free  for  reasonable 
use  by  all  nations.  This  freedom  of  the  seas,  which  by  and 
large  serves  the  common  interest  of  all  or  most  states, 
includes  freedom  of  navigation,  freedom  to  fish  and  exploit 
other  resources  found  about  the  bottom  of  the  sea,  freedom  to 
lay  cables  and  pipelines  on  the  bottom  of  the  sea,  freedom  to 
conduct  military  maneuvres  and  weapons  tests,  and  in  time 
of  war  freedom  to  attack  the  enemy  and  interrupt  their 
communications.  The  general  limitation  on  the  exercise  of 
these  freedoms  is  that  it  must  not  unreasonably  interfere 
with  the  use  of  the  sea  by  other  states. 

The  parts  of  the  sea  which  are  thus  not  subject  to  the 
sovereign  control  of  any  state  are  known  as  the  high  seas. 
In  time  of  peace,  every  state  generally  has  exclusive  control 
and  jurisdiction  on  the  high  seas  over  the  vessels  which  are 
entitled  to  fly  its  flag,  including  the  power  to  punish  crimes 
committed  on  board  such  vessels,  and  must  not  interfere  with 
the  vessels  of  other  states.  There  are,  however,  certain 
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exceptions,  of  which  the  shared  right  to  seize  and  punish 
pirates  is  the  most  consistently  recognized.  The  freedom  of 
the  seas  is  further  regulated  by  multilateral  treaties  on 
such  matters  as  conservation  of  certain  stocks  of  marine 

animals,  safety  at  sea,  pollution,  and  protection  of  submerged 
communications  cables. 

The  waters  subject  to  the  sovereignty  of  a state  are  of 
two  kinds:  internal  (or  inland)  waters  and  territorial  sea 
(or  territorial  waters).  Internal  waters  include  not  only 

rivers,  lakes,  and  canals,  but  also  maritime  ports,  harbors, 
certain  bays,  and,  generally,  all  waters  landward  of  the 
base  lines  from  which  the  width  of  the  territorial  sea  is 

measured.  In  internal  waters,  the  sovereign  rights  and 
powers  of  the  state  are  almost  as  great  as  on  land.  Foreign 

vessels  have  no  general  right  of  entry  and  navigation  in 
internal  waters,  although  merchant  vessels  of  all  friendly 
nations  are  commonly  admitted  to  ports  unless  the  latter  are 
closed  by  express  notice.  While  in  port  or  other  internal 
waters,  foreign  merchant  vessels  are  subject  to  the  jurisdic- 
tion of  the  coastal  state,  although  the  state  of  the  flag  of 
the  vessel  may  also  provide  for  the  maintenance  of  order  and 
for  the  punishment  of  crimes  committed  on  board  the  vessel. 
By  treaty  and  custom,  important  interoceanic  canals  are  open 
to  navigation  by  vessels  of  all  states. 

The  territorial  sea  is  a belt  of  water  of  specified  width 
between  the  land  territory  (and  internal  waters)  of  a state 
on  one  side  and  the  high  seas  on  the  other.  Most  countries 
today,  Canada  included,  claim  a territorial  sea  with  a width 
of  350  kilometres. 

Within  the  territorial  sea,  the  most  important  limitation 
on  the  coastal  state's  sovereignty  is  the  right  of  innocent 
passage  for  vessels  of  other  states.  According  to  preponderant 
opinion,  this  right  extends  to  foreign  warships,  particularly 
in  international  straits,  as  well  as  to  merchant  vessels. 
Coastal  states  commonly  abstain  from  exercising  certain  kinds 
of  jurisdiction  over  foreign  vessels  in  innocent  passage. 
They  may,  however,  temporarily  suspend  the  right  of  innocent 
passage  in  specified  areas  of  the  territorial  sea,  except  in 
international  straits. 

Although  the  waters  beyond  the  territorial  sea  are  part 
of  the  high  seas  and  not  under  the  sovereignty  of  the 
coastal  state,  the  latter  may  exercise  reasonable  control  over 
foreign  ships  in  contiguous  zones  adjacent  to  its  territorial 
sea  in  order  to  prevent  violations  in  its  territory  of  its 
customs,  fiscal,  immigration,  or  sanitary  regulations,  and  to 
maintain  its  security.  In  recent  years,  a growing  number  of 
states  have  established  zones  adjacent  to  their  territorial  sea 
in  which  they  assert  control  over  fishing.  It  has  been 
widely  recognized,  furthermore,  that  a state  may  exercise 
exclusive  jurisdiction  and  control,  virtually  amounting  to 
sovereignty,  over  the  natural  resources  of  seabed  adajcent 
to  its  territory  and  the  subsoil  beneath  it  to  any  depth  at 
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which  the  exploitation  of  such  resources  is  feasible.  The 
coastal  state  may  pursue  and  seize  on  the  high  seas  a 
foreign  vessel  for  violating  its  laws  if  the  pursuit  was  begun 
within  its  territorial  sea  or  contiguous  zone  and  continued 
without  interruption. 


The  Law  of  Airspace’ 


With  the  coming  of  powered  flight  in  the  twentieth 
century,  the  question  of  jurisdiction  in  airspace  ceased  to 
be  academic  and  acquired  great  practical  significance.  Since 
World  War  1,  it  has  been  universally  recognized  that  every 
state  is  sovereign  in  the  airspace  above  its  territory 

(including  its  territorial  sea)  and  may  exclude  all  foreign 
aircraft  from  it.  In  general  international  law,  there  is  no 
right  of  innocent  passage  through  such  airspace.  Only  the 
airspace  above  the  high  seas  is  generally  free,  although  some 
states  have  asserted  and  exercised  without  opposition  the 
right  to  control  for  security  and  traffic  purposes  the  flight 
of  foreign  aircraft  above  the  high  seas  in  certain  zones  adja- 
cent to  their  airspace.  Aircraft,  like  ships,  have  the 

nationality  of  the  state  in  which  they  are  registered,  and 
for  certain  purposes  are  subject  to  the  jurisdiction  of  that 
state  even  when  they  are  in  foreign  airspace. 

In  contrast  to  aircraft,  radio  waves  of  foreign  origin 
are  commonly  allowed  to  pass  through  the  airspace  of  all 
states  without  special  authorization  so  long  as  they  cause  no 
harm  in  subjacent  states. 


The  Responsibilities  of  States  to  Aliens 

The  need  for  some  generally  accepted  standards  to  pro- 
tect individuals  and  groups  of  individuals  who  have  entered 
or  are  doing  business  in  the  territories  of  states  other  than 
their  own  has  long  been  recognized,  although  their  content 
has  often  been  a matter  of  controversy.  The  absence  of  such 
standards  would  hamper  if  not  make  impossible  many  mutually 
beneficial  transnational  activities,  such  as  trade,  travel,  and 
investment.  Under  general  international  law,  a state  is  free 
to  prevent  entry  of  foreigners  and  to  expel  them  even  after 
an  authorized  entry.  It  is  also  free  to  control  imports  and 
exports  and  to  impose  tariff  duties  as  it  sees  fit.  It  may 
deny  to  foreigners  the  right  to  own  certain  kinds  of  property 
(such  as  real  property,  ships;  aircraft,  or  firearms),  to 
organize  corporations ; to  engage  in  business  or  other  gainful 
occupations,  and  to  participate  in  political  activity.  In 
these  and  many  other  matters,  international  law  does  not 
forbid  a state  to  discriminate  between  citizens  of  different 
foreign  states.  But  in  certain  matters  of  fundamental  impor- 
tance to  the  individual  — such  as  protection  of  life,  personal 
liberty,  and  property  — a state  must  generally  treat 

foreigners  at  least  as  favorably  as  its  own  citizens.  A large 
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body  of  state  practice  and  arbitral  decisions  indicates, 

moreover,  that  a state  must  live  up  to  an  international 

minimum  standard  of  treatment  of  aliens,  regardless  of  how 
it  treats  its  own  people.  For  example,  if  the  officials  of  a 
state  punish  foreigners  without  a fair  trial,  expose  them  to 
inhumane  treatment  in  prison,  or  arbitrarily  seize  their  pro- 
perty, the  state  cannot  excuse  itself  by  pointing  out  to 
similar  treatment  meted  out  to  its  own  citizens.  The  more 
advanced  nations  of  the  West,  moreover,  have  long  insisted 
with  a large  measure  of  success  that  foreign  private  property 
may  not  be  expropriated  without  full  compensation . In 
recent  decades,  however,  this  norm  and  the  very  concept  of 
an  international  minimum  standard  have  been  challenged  by 
many  less  developed  nations  and  the  Soviet  bloc. 

A violation  of  the  standards  of  treatment  of  aliens 
exposes  a state  to  diplomatic  protests  and  claims  of  damages 
by  the  states  whose  citizens  are  the  victims  of  the  violation. 
Such  protests  and  claims,  however,  are  generally  premature 
until  the  individuals  concerned  have  exhausted  all  the 
remedies  which  may  be  available  to  them  under  the  law  of 
the  state  alleged  to  have  committed  the  violation. 


The  Application  and  Sanction  of  International  Law 

The  daily  reliance  upon  international  law  in  the  normal 
relations  between  states  far  exceeds  in  frequency,  and 
probably  in  importance,  its  role  as  a basis  for  settlement  of 
differences.  International  law  forms  the  framework  within 
which  all  transnational  activity,  public  and  private,  takes 
place.  Minor  breaches  of  the  law  occur  frequently,  but  only 
exceptionally  do  states  deliberately  break  through  the  frame- 
work to  commit  gross  violations.  This  usually  happens  only 
in  a major  crisis  when  the  very  existence  of  a nation  seems 
to  be  at  stake.  Even  when  a nation  deliberately  violates  the 
law,  it  seeks  to  justify  its  conduct  by  reinterpreting  the 
relevant  norms  or  misrepresenting  the  facts.  ' 

The  reasons  why  the  law  is  obeyed  in  any  system  of 
public  order  may  be  summarized  under  three  headings: 

(1)  self-interest; 

(2)  sense  of  moral  obligation;  and 

(3)  habit. 

Of  the  three,  self-interest  is  probably  the  most  basic  reason 
why  international  law  is  observed.  Its  norms  have  been 
developed  by  states  to  serve  common  interests  and  to  facilitate 
mutual  relations.  Consequently,  so  long  as  states  continue  to 
be  guided  by  these  purposes,  they  are  not  likely  to  disregard 
the  relevant  norms.  Probably  the  most  important  sanction  of 
international  law  is  the  fear  of  disruption  of  desired  relation- 
ships regulated  by  it  and  of  retaliation.  For  example,  a state 
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which  persistently  violates  the  freedom  of  the  seas  invites 
retaliation  and  impairment  of  its  maritime  trade  with  the  rest 
of  the  world.  The  sense  of  moral  obligation  should  not  be 
minimized  as  a reason  for  law  observance,  but  its  force 
varies  from  nation  to  nation  and  from  individual  to  individ- 
ual. At  times,  however,  moral  principle  may  clash  with  a 
legal  norm.  Habit  is  an  important  factor  in  the  routine 
observance  of  the  law  when  the  vital  interests  of  a nation 
are  not  at  stake. 


To  facilitate  cooperation  among  nations,  a number  of 
international  organizations  have  been  formed.  The  principal 
international  organizations  of  which  Canada  is  a member  are 
briefly  described. 


The  United  Nations 


In  April  of  1945,  in  accordance  with  agreements  made 
by  the  Allied  powers  during  the  course  of  World  War  11,  the 
representatives  of  fifty  nations,  including  Canada,  came 
together  in  conference  at  San  Francisco.  Here  they  drew  up 
the  charter  of  the  United  Nations,  through  which  it  was 
hoped  that  the  nations  of  the  world  would  be  able  to  settle 
their  disputes  by  the  peaceful  methods  of  discussion,  negotia- 
tion, and  arbitration,  rather  than  by  war.  To  a large  extent, 
therefore,  the  United  Nations  is  the  visible  expression  of  the 
world-wide  community  of  which  we  have  referred  to. 

Although  the  United  Nations  has  not  fulfilled  all  the 
hopes  placed  in  it  at  the  outset,  it  has  had  some  notable 
successes  to  its  credit.  But  compared  with  a system  of 
government  (which  it  is  not),  it  is  handicapped  by  the  fact 
that  while  it  can  pass  resolutions  and  make  recommendations , 
it  has  in  most  cases  no  power  to  enforce  them.  It  can  there- 
fore function  successfully  only  to  the  extent  that  its  member- 
states  are  willing  to  abide  by  the  decisions  reached.  However, 
even  the  force  of  world  opinion,  as  expressed  through  the 
United  Nations,  can  sometimes  have  a powerful  deterrent 
effect  on  states  that  are  tempted  to  ignore  the  principles 
laid  down  in  the  U.N.  charter. 


The  usefulness  of  the  United  Nations,  moreover,  is  not 
to  be  measured  solely  by  its  political  successes  and  failures. 
Among  its  many  branches  are  a dozen  or  more  specialized 
agencies,  such  as  the  World  Health  Organization  (WHO),  the 
United  Nations  Educational,  Scientific  and  Cultural  Organi- 
zation (UNESCO),  and  the  Food  and  Agriculture  Organization 
(FAO).  The  international  cooperation  achieved  through  these 
bodies  in  the  assault  on  disease,  hunger,  illiteracy,  and 
other  social  and  economic  evils  is  a most  helpful  development. 
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The  Commonwealth  of  Nations 

The  Commonwealth  has  no  formal  organization , for  it 
has  come  about  through  a long  process  of  historical  develop- 
ment. It  consists  of  fully  independent,  sovereign  states,  the 
historical  basis  of  whose  unity  is  the  fact  that  they  were  all 
at  one  time  subordinate  parts  of  the  British  Empire.  The  pro- 
cess of  development  from  colony  to  sovereign  state  was  one 
for  which  Canada  set  the  pattern  so  that,  next  to  Britain 
herself,  Canada  is  regarded  as  the  senior  partner. 


The  only  formal  link  holding  the  members  of  the 
Commonwealth  together  is  the  fact  that  they  all  recognize  the 
British  monarch  as  the  Head  of  the  Commonwealth.  Each 
member  has  entered  into  this  arrangement  of  its  own  free  will 
and  can  withdraw  at  any  time  it  wishes.  The  fact  that  former 
parts  of  the  British  Empire  have  chosen  to  remain  associated 
however,  is  an  indication  of  the  strength  of  the  interests 
and  ideals  they  hold  in  common.  Common  economic  interests 
have  so  far  provided  one  strong  bond  — for  example,  the 
system  of  preferences  by  which  Commonwealth  countries  admit 
certain  imports  from  other  Commonwealth  countries  at  a 
specially  reduced  tariff  rate.  On  the  political  side,  the  fact 
that  all  the  Commonwealth  members  have  inherited  from  Britain 
the  traditions  of  parliamentary  democracy  provides  a bond  of 
union.  In  the  newer  Commonwealth  countries  where  the  tradi- 
tion has  not  yet  had  very  long  to  take  root,  the  Commonwealth 
connection  helps  to' nurture  and  sustain  it. 


Because  of  the  loose  and  informal  nature  of  their  asso- 
ciation, the  Commonwealth  nations  do  not  act  in  world  affairs 
as  a single  body.  There  is,  however,  continuous  consultation 
between  them  through  various  diplomatic  representatives. 
From  time  to  time  there  are  also  Commonwealth  conferences  in 
which  the  Prime  Ministers  or  other  representatives  of  the 
Commonwealth  countries  meet  to  discuss  matters  of  policy  and 
questions  of  common  interest. 


The  North  Atlantic  Treaty  Organization  (NATO) 

This  organization  was  first  established  in  1949  by  a 
group  of  nations  in  North  America  and  Western  Europe.  The 
main  object  of  NATO  is  to  provide  security  for  its  members 
by  means  of  co-ordinated  political  and  military  policies  and 
by  a collective  defence  in  the  event  of  armed  attack.  Thus 
the  North  Atlantic  Treaty  expressly  stated  that  an  attack  on 
any  member  of  the  organization  will  be  treated  as  an  attack 
on  all.  Although  at  Canada's  insistence  an  article  was 
included  in  the  treaty  to  encourage  collaboration  for  other 
than  military  purposes,  it  has  so  far  been  the  military 
function  of  NATO  that  has  predominated. 
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EXERCISE 


Define  the  following  terms.  If  you  are  unsure  as  to  their 
meaning,  consult  your  lesson  notes  or  a dictionary. 

1 .  amendment  - 


2.  belligerents  - 


3.  caucus  - 


4.  constituency  - 


5.  dissolution  - 


6.  extradition  - 


7.  franchise 
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8.  Hansard  - 


9.  investiture  - 


10,  jurisdiction  - 


11.  laissez-faire  - 


12.  portfolio  - 


13.  prorogued  - 


14.  statute  - 


15.  the  Whip  - 
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EXERCISE 


Indicate  whether  each  of  the  following  statements  is  True  or 
False  by  circling  T or  F in  the  space  provided. 


1. 

Every  senator  must  retire 

when 

he 

T 

F 

or  she  reaches  65  years  of 

age. 

2. 

The  Senate 

may  initiate 

any 

Bill 

T 

F 

except  one 

which  deals 

with 

the 

collection  or 

spending  of  taxes. 

3. 

The  chief 

characteristic 

of 

the 

T 

F 

House  of  Commons  is  its 

represen- 

tative  character. 

4.  The  House  of  Commons  is  primarily  T F 

an  initiator  of  legislation. 

5.  A federal  election  can  be  held  on  T F 

any  day  of  the  week  except,  of 

course,  Sunday. 

6.  To  be  a candidate  in  an  election,  T F 

you  must  be  a member  of  a politi- 
cal party. 

7.  Members  of  the  House  of  Commons  T F 

are  not  legally  required  to  live  in 

the  constituency  which  they  repre- 
sent . 

8.  The  House  of  Commons  may  refuse  T F 

to  seat  a person  who  has  been 

duly  elected  as  a member. 

9.  Prison  inmates  are  not  entitled  to  T F 

vote  in  federal  elections. 

10.  In  each  House  of  Parliament  a Bill  T F 

will  have  three  readings. 

11.  In  the  Canadian  parliamentary  T F 

system  the  judicial  power  is  con- 
trolled by  parliament. 

12.  In  Canada  the  Queen  is  represented  T F 

by  the  Prime  Minister. 

13.  The  Governor-General  is  appointed  T F 

for  a term  of  ten  years. 
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EXERCISE  3 

Fill  in  the  blank  spaces  in  the  following  statements;  only 
one  term  is  required  for  each  space. 

1 . The  must  sign  each  Bill  passed  by 

parliament  before  it  can  become  law. 

2.  To  be  appointed  a senator  a person  must  be  at  least  

years  old. 

3.  Representation  in  the  House  of  Commons  is  based  on  

and  adjustment  is  made  every  years. 

4.  By  law  the  term  of  a Parliament  cannot  exceed  

years . 

5.  Every  Bill,  before  it  becomes  law,  must  be  passed  by  a 
in  each  House  of  Parliament. 

6.  A formal  vote  of  the  House  of  Commons  is  called  a . 

7.  governs  the  conduct  of  our  citizens 

and  government  in  its  relations  with  foreign  governments  and 
their  citizens. 

8.  Canada  claims  a territorial  sea  with  a width  of  

kilometres  measured  from  her  coastline. 

EXERCISE  4 

1 . What  is  the  most  distinctive  feature  of  the  federalist  form  of 
government? 
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2.  How  does  one  become  a member  of  the  Privy  Council? 


3.  Briefly  describe  the  chief  responsibilities  of  the  Governor- 
General  . 


4.  What  is  the  Cabinet’s  primary  responsibility? 


5.  Why  would  it  be  unusual  for  a senator  to  be  appointed  to 
head  a department  of  government? 


Law  20 


- 37  - 


Lesson  2 


6.  What  qualities  and  abilities  is  a Cabinet  Minister  expected  to 
possess? 


7.  The  federal  parliament  consists  of  what  three  parts? 

( a ) 

(b)  

(c)  

( 

8.  Briefly  state  the  reasons  why  the  Senate  has  less  power  and 
influence  than  the  House  of  Commons. 


i 
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9.  Briefly  state  the  reasons  why  a government  enjoys  the  power 
of  being  able  to  appoint  people  to  the  Senate. 


10.  The  essential  functions  of  the  House  of  Commons  are: 

(a) 

(b)  

(c) 


11.  The  formal  decisions  made  by  the  House  of  Commons  are  of 
four  kinds: 

(1) 


(2) 


(3) 


(4) 
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12.  What  privileges  do  individual  members  of  Parliament  enjoy? 


13.  For  what  reasons  must  a session  of  Parliament  be  held  at 
least  once  every  year? 


(a) 


(b) 


14.  Briefly  discuss  the  difference  between  government  Bills  and 
private  member's  Bills. 
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15.  What  is  the  role  of  the  Opposition  in  Parliament? 


16.  The  Civil  Rights  Act  of  the  Canadian  Parliament  is  numbered 
8 Elizabeth,  C.79.  What  do  these  numbers  mean? 


17.  Give  some  examples  of  advantages  to  be  gained  when  countries 
comply  with  international  rules  and  cooperation? 


18.  What  is  the  greatest  weakness  of  international  law? 
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19.  The  reasons  why  the  law  is  obeyed  in  any  system  of  public 
order  may  be  summarized  under  three  headings: 

(1)  

(2)  

(3) 


1 . Persons  serving  time  as  inmates  of  any  penal  institution  are 
not  allowed  to  vote  in  elections.  Do  you  think  that  this 
privilege  should  be  granted  them?  Explain  your  position. 
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2.  Do  you  think  that  the  Senate  should  be  abolished?  Explain 
your  position. 


3.  Would  you  be  in  favor  of  a world-wide  police  force  with  the 
power  to  enforce  sanctions  or  penalties  imposed  on  a country 
by  the  United  Nations  or  other  world-governing  body?  (2  or  3 
well  constructed  paragraphs.) 


Law  20 


- 43  - 


Lesson  2 


END  OF  LESSON  2 


LESSON  RECORD  FORM 


2430  Law  20 
Revised  05/88 


FOR  STUDENT  USE  ONLY 


Date  Lesson  Submitted 


Time  Spent  on  Lesson 


(If  label  is  missing 
or  incorrect) 

File  Number 


Lesson  Number 


Student’s  Questions 
and  Comments 


^ s 

-2  S 

Is 


FOR  SCHOOL  USE  ONLY 


Assigned 

Teacher: 


Lesson  Grading: 


Additional  Grading 
E/R/P  Code:  _ 


Mark: 


Graded  by: 


Assignment  Code: 


Date  Lesson  Received: 


Lesson  Recorded 


Teacher’s  Comments: 

SI.  Serv.  1-06 

Correspondence  Teacher 

ALBERTA  CORRESPONDENCE  SCHOOL 
MAILING  INSTRUCTIONS  FOR  CORRESPONDENCE  LESSONS 


1.  BEFORE  MAILING  YOUR  LESSONS,  PLEASE  SEE  THAT: 

(1)  All  pages  are  numbered  and  in  order,  and  no  paper  clips  or  staples  are  used. 
(2j  All  exercises  are  completed.  If  not,  explain  why. 

(3)  Your  work  has  been  re-read  to  ensure  accuracy  in  spelling  and  lesson  details. 

(4)  The  Lesson  Record  Form  is  filled  out  and  the  correct  lesson  label  is  attached. 

(5)  This  mailing  sheet  is  placed  on  the  lesson. 


2.  POSTAGE  REGULATIONS 

Do  not  enclose  letters  with  lessons. 

Send  all  letters  in  a separate  envelope. 


3.  POSTAGE  RATES 

First  Class 

Take  your  lesson  to  the  Post  Office  and  have  it  weighed.  Attach  sufficient  postage  and  a 

green  first-class  sticker  to  the  front  of  the  envelope,  and  seal  the  envelope. 
Correspondence  lessons  will  travel  faster  if  first-class  postage  is  used. 


Try  to  mail  each  lesson  as  soon  as  it  has  been  completed. 


When  you  register  for  correspondence  courses,  you  are  expected  to  send  lessons  for 
correction  regularly.  Avoid  sending  more  than  two  or  three  lessons  in  one  subject  at  the 
same  time. 


Law  20 


1 


Lesson  3 


PROVINCIAL  AND  MUNICIPAL  GOVERNMENT 


The  structure  of  the  ten.  provincial  governments  in 
Canada  is  almost  identical  to  that  of  the  federal  government. 
The  provinces  have  representative  and  responsible  government. 
Their  legislature,  Cabinet  and  Prime  Minister  serve  the  same 
functions  and  play  the  same  roles  as  in  the  national  govern- 
ment. But  the  provincial  and  federal  governments  exercise 
different  powers,  and  in  addition  the  provincial  government 
also  delegates  some  of  its  authority  to  local  or  municipal 
councils  which  superintend  many  everyday  activities  of  their 
citizens . 


The  Provinces 


The  outstanding  feature  of  governments  of  the  Canadian 
provinces  is  the  fact  that  they,  no  less  than  the  federal 

government,  have  been  largely  modelled  on  English  law  and 
practice.  This  common  bond  of  the  federal  and  provincial 
governments  to  the  English  system  helps  to  simplify  the  study 
of  the  governments  of  the  provinces.  It  has  produced  simi- 
larities in  federal  and  provincial  political  institutions  and 
practices.  A fairly  accurate  conception  of  many  characteris- 
tics of  provincial  governments  can  thus  be  obtained  by 
viewing  them  as  adaptations  of  allied  federal  forms  and 

constitutional  customs.  Moreover,  the  English  attachment, 
aided  by  association  with  the  federal  government  and  other 
provinces,  has  further  tended  to  mold  provincial  governments 
into  a fairly  uniform  type  so  that  in  essentials  they  look 
very,  much  alike.  Therefore,  the  student  should  be  aware  that 
even  though  we  will  be  talking  specifically  about  the  provin- 
cial government  of  Alberta,  the  general  principles  of  the 

working  of  the  government  can  be  applied  to  any  other 

province . 


Provincial  Constitutions 

The  provincial  constitutions , like  that  of  Canada,  are 
derived  from  several  sources.  The  British  North  America  Act 
and  provincial  statutes  furnish  the  legal  framework;  and  this 
is  added  to,  modified,  and  interpreted  by  custom,  judicial 
decision,  orders-in-council , rules  of  the  legislature,  etc.  The 
provinces  are  given  the  power  to  amend  their  written  constitu- 
tions, for  Section  92  of  the  B.N.A.  Act  gives  to  their  legisla- 
tures the  power  to  amend  "notwithstanding  anything  in  this 
Act,  ...  the  constitution  of  the  province,  except  as  regards 
the  office  of  Lieutenant-Governor". 
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THE  GOVERNMENT  OF  ALBERTA 

APPOINTED 


Lieutenant-Governor 


Signs  Bills  submitted 
by  Legislative  Assembly 


ELECTED 


Legislative  Assembly 


Discusses  and  passes 
proposals  for  laws 


This  sweeping  legislative  power,  whether  used  for 
amending  the  constitution  or  for  enacting  ordinary  statutes 
is  subject  to  certain  restrictions,  or  possible  restrictions: 

(1)  It  cannot  be  used  to  alter  the  distribution  of 

power  between  the  federation  and  the  provinces. 

(2)  It  cannot,  as  already  noted,  alter  the  office  of 

the  Lieutenant-Governor , who  is  a Dominion 

official . 

(3)  Provincial  legislation  under  the  terms  of  the 

B.N.A.  Act  may  be  disallowed  by  the  Governor- 
General-in-Council  within  one  year  of  its  receipt 
by  the  federal  government.  This  is  a power 
which  may  be  used  to  render  inoperative  and 
void  any  provincial  Act  whatsoever  and  for  any 
reason  which  may  seem  fitting  to  the  federal 

government.  "Contrary  to  sound  principles  of 
legislation",  "ultra  vires",  "unjust",  "discrimi- 
natory", are  some  of  the  reasons  which  have 

been  given  in  the  past.  The  use  of  this  power 
is  uncertain  and  sporadic,  but  it  is  still 

active . 

(4)  Closely  allied  to  the  power  of  disallowance  is 

federal  action  or  inaction  on  provincial  Bills 

which  may  be  reserved  by  the  Lieutenant- 
Governor  for  the  consideration  and  approval  of 
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the  Dominion  Government.  Any  provincial  Bill 
may  be  subject  to  this  treatment,  and  if  the 
Governor-General-in-Council  withholds  its  assent, 
the  Bill  does  not  become  a law. 


The  Lieutenant-Governor 

The  most  obvious  difference  in  the  structure  of  the 
provincial  government  is  that  the  Lieutenant-Governor,  the 
chief  executive  officer  in  the  province,  who  corresponds  to 
the  Governor-General , does  not  represent  the  Queen  directly 
as  does  his  or  her  counterpart  in  Ottawa.  Lieutenant-Governors 
are  appointed  by  the  Governor-General , on  the  advice  of  the 
Prime  Minister  of  Canada,  to  represent  the  Crown  in  the 
provincial  government,  to  perform  such  duties  as  opening  and 
closing  the  legislature  and  to  give  assent  to  Bills  that  are 
passed  there.  Nevertheless,  they  also  represent  the  federal 
government;  it  pays  their  salary  and  can  dismiss  them  from 
office.  They  are  appointed  for  a term  of  five  years,  but 
this  may  be  extended  at  .the  discretion  of  the  Prime  Minister. 


The  duties  of  the  Lieutenant-Governor  are: 


(a)  To  act  as  the  ceremonial  head  of  the 
government,  performing  the  opening  and 
proroguing  ceremonies  of  the  legislature 
and  many  other  official  duties  throughout 
the  province. 

(b)  To  act  as  the  social  head  of  the  province 
giving  leadership  in  such  fields  of  endea- 
vour as  the  arts,  youth  movements,  chari- 
ties, services,  etc.  To  entertain  government 
officials  and  important  visitors  to  Alberta. 

(c)  To  assent  to  all  legislation  passed  by  the 
provincial  government  or  to  reserve  judge- 
ment and  refer  it  to  the  Governor-General . 


Since  the  provinces  have  responsible  government,  the 
Lieutenant-Governors  act  on  the  advice  of  ministers  responsible 
to  the  legislature,  in  other  words  the  Premier  and  Cabinet. 
On  occasion  Lieutenant-Governors  have  shown  considerable 
independence,  sometimes  disregarding  the  advice  of  their 
Cabinets.  Several  provincial  Lieutenant-Governors  have  dis- 
missed their  advisors  or  forced  their  resignation  for  alleged 
corruption  or  incompetence.  The  normal  practice,  of  course, 
is  that  they  act  under  advice;  but  on  occasion  they  have 
proved  to  be  quite  prepared  to  set  their  opinion  against  that 
of  their  constitutional  advisers. 
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The  Premier  and  the  Cabinet 

The  Cabinet  dominates  the  government  of  a province  in 
much  the  same  way  and  to  the  same  extent  as  the  federal 
Cabinet  dominates  the  government  of  Canada.  Premiers  take 
office  on  the  invitation  of  the  Lieutenant-Governor ; they 
choose  the  Cabinet,  they  are  the  leaders  of  their  party  in  the 
province,  the  leaders  of  the  majority  in  the  Legislative 
Assembly.  Members  of  the  Cabinet  normally  have  seats  in  the 
legislature,  and  the  Cabinet  is  at  all  times  responsible  to 
the  Assembly.  The  Premier  and  Cabinet  compose  the  Executive 
Council.  This  Council  is  empowered  by  the  Legislative  Assem- 
bly to  administer  laws  passed  by  the  Assembly. 


The  principal  functions  and  duties  of  the  Executive 
Council  are: 


(a)  To  give  active  leadership  in  forming  a 

provincial  policy  on  all  matters  concerning 
the  province. 

(b)  To  carry  out  a wide  variety  of  executive 

acts, usually  by  means  of  orders-in-council . 

(c)  To  supervise  the  work  of  the  government 

departments.  Ministers  are  the  heads  of 
departments  which  they  represent. 

(d)  To  control  the  order  of  business  of  the 

Legislative  Assembly. 

(e)  To  introduce  all  new  legislation  affecting 

public  affairs.  Bills  introducing  such  leg- 
islation are  called  Public  Bills.  The  Pre- 
mier writes  the  Speech  from  the  Throne  in 
which  is  outlined  the  business  of  the 
session . 


As  can  be  seen,  provincial  Cabinet  Ministers  perform 
the  three  functions  — legislative,  executive,  and  judicial  — 
as  do  the  Cabinet  Ministers  in  the  federal  government.  Cabinet 
solidarity  is  just  as  important  in  the  provincial  legislature 
as  it  is  in  the  federal  Parliament.  If  the  Premier  or  Cabinet 
introduces  a Government  Bill  (sometimes  referred  to  as  a 
measure)  which  is  defeated  in  the  Legislative  Assembly,  then 
the  Premier  and  Cabinet  must  resign  following  a successful 
vote  of  non-confidence . This  is  the  principle  of  responsible 
government  working  in  the  provincial  sphere. 
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Cabinet  Departments 

The  chief  departments  and  some  of  their  duties  are 
given  below.  The  distribution  of  departmental  functions  natu- 
rally varies  with  each  province,  although  the  main  variations 
occur  with  a number  of  small  matters  which  do  not  come 
definitely  within  the  scope  of  one  department  more  than 
another.  It  will  be  observed  that  most  of  the  departmental 
activities  affect  the  daily  life  of  the  average  citizen  much 
more  closely  than  do  those  of  the  federal  government. 


1.  Agriculture.  This  department  has  charge  of  a very 
wide  variety  of  activities  directly  or  indirectly  asso- 
ciated with  the  encouragement  and  development  of  agri- 
culture. Agricultural  schools  and  colleges;  research  and 
experimental  farms  and  plots;  farmer's  societies; 
improvement  of  livestock,  field  crops,  soils,  dairying; 
spraying  demonstrations;  field  extension  work  of  all 
kinds;  conservation  — these  are  the  more  important 
undertakings  of  this  department. 

2.  Attorney-General.  This  is  the  legal  department  of  the 
government  and,  as  such,  it  watches  over  the  work  of 
minor  courts,  sheriffs,  registrars,  court  clerks,  and 
other  legal  officers,  and  co-operates  with  them.  It  also 
recommends  legal  appointments.  It  enforces  the  law  and 
prosecutes  offenders  under  all  Dominion  laws,  notably 
the  Canadian  Criminal  Code,  and  all  provincial  laws, 
such  as  the  Highways  Act  and  the  Liquor  Control  Act. 

3.  Education.  The  name  of  this  department  clearly  indi- 
cates its  functions.  It  deals  with  the  supervision  and 
inspection  of  teaching  and  schools;  health  of  school- 
children;  curricula;  normal  school  and  summer  courses; 
trade  schools;  vocational  guidance;  public  libraries  and 
archives;  departmental  publications;  correspondence 
courses;  and  radio  and  television  broadcasting  for 
educational  purposes. 

4.  Health.  This  has  charge  of  provincial  hospitals,  asy- 
lums, homes,  sanitaria,  etc;  regulation  and  inspection 
of  similar  private  institutions;  assistance  to  local  hos- 
pitals; educational  projects  on  dental  health,  maternal 
and  child  hygiene,  etc.;  industrial  hygiene  and  occupa- 
tional diseases;  regulation  and  inspection  of  lumber, 
mining,  and  construction  camps,  research  and  testing 
laboratories;  public  health  nursing;  registration  of 
nurses;  sanitary  engineering;  psychiatric  services;  and 
control  of  preventable  diseases. 

5.  Highways.  This  department  has  charge  of  the  construc- 
tion and  maintenance  of  highways  and  bridges;  the 
ploughing  of  snow  on  the  main  highways;  the  issuing 
of  motor  vehicle  and  driver's  licences,  and  the  collec- 
tion of  appropriate  fees. 
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6.  Labor.  This  department  endeavors  to  promote  their 
dealing  in  labor  matters  and  regulate  by  law  and 
administration  such  matters  as  collective  bargaining, 
the  right  to  strike,  union,  security,  general  labor 
practices,  child  and  female  labor,  industrial  standards, 
apprenticeship,  hours  of  labor,  factory  conditions,  etc. 
A substantial  part  of  the  work  is  frequently  given  to 
such  independent-  bodies  as  a Worker's  Compensation 
Board,  a Minimum  Wages  Board,  and  a Labor  Relations 
Board.  The  department  also  provides  facilities  for  con- 
ciliation and  arbitration. 


7.  Lands  and  Forests.  This  has  the  control  of  Crown  lands 
and  the  general  oversight  of  privately  owned  land.  It 
buys,  sells,  and  leases  public  lands;  administers  pro- 
vincial parks  and  forests;  maintains  forest  fire  protec- 
tion services;  aids  in  municipal  and  private  reforesta- 
tion; conducts  soil  surveys,  soil  erosion  studies,  and 
insect  pest  research;  and  is  responsible  for  publicity 
campaigns  on  conservation  and  allied  problems. 

8.  Mines.  This  keeps  all  records  of  mineral  production; 
conducts  geological  surveys;  gives  technical  information 
and  assistance  to  mining  projects;  formulates  regulations 
for  and  inspects  the  operation  of  mines;  investigates 
accidents  and  promotes  safety  measures  and  appliances; 
conducts  examinations  to  determine  the  competence  of 
miners  and  mine  officials;  and  maintains  assay  offices. 

9.  Municipal  Affairs.  This  department  acts  in  an  advisory 
and  authorizing  capacity  to  municipal  bodies.  It  will 
approve  proposed  capital  undertakings  by  a municipality; 
authorize  the  issue  of  municipal  bonds;  ensure  that 
adequate  sinking  funds  are  set  aside  to  pay  off  long- 
term loans,  audit  municipal  accounts  and  compel  the 
keeping  of  proper  records;  render  various  technical 
services  to  municipalities  which  cannot  supply  them; 
advise  on  town  planning,  assessment,  budgeting,  and 
all  municipal  problems. 

10.  Provincial  Treasurer.  This  has  general  supervision  of 

all  expenditures  and  the  collection  of  revenue,  although 
the  latter  will  usually  be  derived  from  several  depart- 
ments and  other  sources.  A very  large  revenue  comes 
from  the  provincial  liquor  board;  land  taxes,  and  other 
levies  such  as  fees  and  automobile  licences  may  be 
more  conveniently  collected  by  other  departments  and 
paid  -over  to  the  Treasurer.  The  department  controls 
and  supervises  provincial  loans,  the  debt  of  the  pro- 
vince, and  it  advises  all  departments  on  financial 
matters.  It  also  performs  important  auditing  functions 
for  all  departments,  and  is  responsible  for  assembling 
all  budgetary  material  and  preparing  the  budget. 
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11.  Public  Works.  This  department  has  the  supervision, 
care,  and  maintenance  of  all  provincial  buildings  — 
legislative  and  departmental  buildings.  Government 
House,  normal  schools,  agricultural  colleges,  reforma- 
tories, hospitals,  schools  for  the  deaf  and  blind,  etc. 


Other  departments  or  divisions  are  of  minor  importance 
in  some  provinces  or  occur  in  some  and  not  in  others.  The 
provincial  governments  have  experimented  with  public  owner- 
ship, at  times  on  a very  large  scale,  notably  in  hydro- 
electric power,  railways,  telephones,  and  the  sale  of  alcoholic 
liquor.  For  some  of  these  enterprises  and  for  many  other 
administrative  tasks  provincial  governments  have  often  used 
boards  and  commissions  to  replace  or  to  assist  the  regular 
departmental  staff.  Liquor  boards,  hydro-electric  commissions, 
and  public  utility  commissions  are  by  far  the  most  common 
of  these. 

Each  of  these  Departments  was  brought  into  being  by 
an  Act  which  defines  the  duties  and  responsibilities  of  the 
Minister  of  the  Department.  It  should  be  noted  here  that  all 
laws  when  passed  are  assigned  to  a particular  Department 
for  administration.  For  example,  all  Acts  concerning  educa- 
tion are  assigned  to  the  Department  of  Education. 

The  Cabinet  is  essentially  a flexible  organization . It 
changes  to  meet  the  requirements  of  the  times.  New  depart- 
ments are  created  to  serve  new  conditions  and  old  ones  no 
longer  needed  are  abolished. 

There  is  a certain  uniformity  in  the  organization  of  a 
Department.  Each  one  is  headed  by  a Minister  who  assumes 
the  title  of  "The  Honorable."  As  we  have  seen.  Ministers  are 
appointed  by  the  Premier  and  can  be  dismissed.  They  remain 
in  office,  then,  only  as  long  as  their  party  is  in  power  or 
until  the  Premier  sees  fit  to  replace  them.  In  other  words, 
there  is  always  a change  of  Ministry  whenver  a different 
party  gets  into  power. 


The  Provincial  Legislature 

There  is  one  major  difference  between  the  provincial 
and  federal  legislatures.  Only  Quebec  has  a second  chamber 
corresponding  to  the  Senate.  The  colonies  had  appointed 
Legislative  Councils  before  Confederation . Ontario  abolished 
hers  in  1867,  and  so  did  British  Columbia  when  she  joined 
Canada.  New  Brunswick  and  Prince  Edward  Island  abolished 
theirs  later  in  the  nineteenth  century,  while  Nova  Scotia 
delayed  until  1928,  largely  because  of  the  reluctance  of  the 
Legislative  Council  to  pass  the  necessary  legislation  to 
abolish  itself.  Manitoba  was  given  a Legislative  Council  in 
1870,  but  the  expenses  it  involved  and  general  agreement 
that  it  was  not  needed  led  to  its  abolition  in  1876.  There  is 
nothing  to  suggest  that  the  provinces  have  suffered  without  a 
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second  chamber,  or  that  Quebec  provides  better  government 
because  it  has  a Legislative  Council.  Otherwise  the  provincial 
and  federal  legislatures  are  much  the  same.  The  same  tradi- 
tions and  rules  are  followed,  although  the  formalities  have 
often  been  modified  in  the  interests  of  efficiency.  In  addition, 
the  smaller  house  permits  a more  informal  atmosphere  than 
does  the  larger  House  of  Commons. 

Our  government  is  called  a representative  government 
because  we  govern  ourselves  by  means  of  an  elected  repre- 
sentative whom  we  commonly  refer  to  as  our  M.L.A.  or  Member 
of  the  Legislative  Assembly.  We  elect  a representative  for  a 
period  of  five  years  only,  although  the  legislative  assembly 
may  be  dissolved  before  the  end  of  the  five-year  term.  At 
the  end  of  five  years,  or  following  the  dissolution,  there 
must  be  another  election,  when  the  voters  can  either  send 
the  same  member  back  to  the  legislative  assembly  as  their 
representative,  or,  if  not  satisfied,  can  elect  another  repre- 
sentative who  is  prepared  to  carry  out  their  wishes.  For  the 
purpose  of  elections  the  province  is  divided  into  electoral 
districts  or  constituencies  with,  as  nearly  as  possible,  the 
same  number  of  voters  in  each  division.  The  size  of  the 

electoral  district  therefore,  depends  upon  the  density  of  the 
population . 

Every  man  or  woman  who  is  a Canadian  citizen,  who 
has  reached  the  age  of  18  years,  and  has  lived  in  Alberta 

for  six  months  preceding  the  date  on  which  election  pro- 
ceedings begin,  and  on  that  day  was  ordinarily  a resident 

of  the  electoral  division  in  which  he  or  she  seeks  to  vote, 

is  entitled  to  vote  in  the  provincial  election  unless  he  or  she 
is : 

(a)  a judge  of  the  Appeal  Court  or  Court  of 
Queen's  Bench; 

(b)  a person  disqualified  from  voting  under 

the  Election  Act  or  any  Act  relating  to 

corrupt  practices; 

(c)  a person  undergoing  punishment  as  an  in- 
mate of  a penal  institution  for  the  com- 
mission of  any  offence; 

(d)  a person  who  is  a patient  in  a mental 

hospital  or  school  for  the  mentally  handi- 
capped . 

The  candidates  who  seek  votes  in  a provincial  election 
must  be  qualified  electors  of  the  full  age  of  18.  They 

usually  belong  to  an  organized  political  party  such  as  the 
Conservative,  Liberal,  New  Democratic  Party,  or  Social 
Credit.  Each  party  has  its  own  ideas  and  methods  of  con- 
ducting the  affairs  of  the  province.  These  are  offered  to  the 
electors  as  the  party  platform.  Prior  to  the  election,  the 
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political  parties  hold  conventions  in  the  electoral  division 
at  which  party  members  choose  candidates  to  stand  for 
election  to  the  Legislative  Assembly.  Intelligent  electors  are 
not  deceived  by  extravagant  promises  made  by  candidates 
who  have  neither  the  power  nor  the  intention  of  carrying 
them  out,  nor  are  they  flattered  by  the  back-slapping  and 
baby-kissing  that  is  sometimes  part  of  the  election  campaign. 
Voting  should  be  a purely  intellectual  process  in  which  the 
electors  exercise  their  power  of  judgement,  and  not  an 
emotional  process  which  gives  way  to  feelings. 


Table 
of  the 
House 


Clerk  of 
Assembly 


Speaker 


The  Alberta  Legislative  Assembly  consists  of  83  elected 
representatives  voted  into  power  by  the  citizens  of  the 
province.  The  chief  functions  and  duties  of  the  members  of 
this  Assembly  are: 

(a)  To  speak  for  the  people  they  represent  on 
all  matters  that  come  before  the  Assembly. 

(b)  To  give  or  withhold  their  approval  to 
legislation . 
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(c)  To  supervise  the  work  of  the  government 
by  asking  questions  of  the  Cabinet 
Ministers  and  by  examining  financial 
statements,  orders-in-council , departmental 
estimates,  etc. 


In  the  month  of  February  of  each  year,  the  Alberta 
Legislative  Assembly  meets  to  hold  its  annual  session.  In 
the  legislative  chamber  the  Lieutenant-Governor  reads  the 
Speech  from  the  Throne  which  has  been  prepared  by  the 
Executive  Council.  This  speech  summarizes  the  business  which 
the  government  intends  to  lay  before  the  Assembly  during  the 
session.  Having  delivered  this  speech,  the  Lieutenant-Governor 
retires  from  the  chamber,  leaving  the  Assembly  to  conduct 
its  affairs. 

The  main  business  of  the  session  centers  around: 


(1)  The  debate  on  the  Speech  from  the  Throne. 


(2)  The  budget  speech  delivered  by  the  Pro- 
vincial Treasurer,  which  involves  the 
discussion  of  estimates  for  public  works 
and  services  which  the  government  intends 
to  carry  out  during  the  year. 


(3)  The  reports  from  each  of  the  departments, 
given  by  the  respective  Ministers  during 
the  above  debate  or  the  budget  speech. 


(4)  The  introduction  of  Bills  which  must  pass 
through  three  readings  before  they  are 
accepted  and  become  law.  This  work  is 
usually  done  by  the  Committee  of  the  V/hole 
House.  For  this  committee  work  the  Speaker 
leaves  the  chair  and  the  rules  of  parlia- 
mentary procedure  are  set  aside  and  the 
Bills  are  discussed  clause  by  clause. 

The  public  may,  at  all  times  while  the 
legislature  is  in  session,  sit  in  the  Public 
Gallery  of  the  Chamber  and  listen  to  the 
business  under  discussion. 
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PASSAGE  OF  A BILL  THROUGH  THE  LEGISLATIVE  ASSEMBLY 


The  proposed  legislation  is  usually  introduced 
into  the  House  hy  a Cabinet  Minister 


1 

Signed  hy 
Lieutenant-Governor 


Sent  to  Ottawa  to  he  examined 
hy  the  Department  of  Justice, 
accepted  and  registered , 


The  Passage  of  a Bill 


The  Speech  from  the  Throne,  read  by  the  Lieutenant- 
Governor,  informs  the  members  of  the  Assembly  of  the  legis- 
lative program  which  the  Government  proposes  to  undertake 
in  the  weeks  ahead.  As  the  session  progresses.  Bills,  based 
on  the  program,  will  be  presented  to  the  Assembly  after  they 
have  been  approved  by  the  Cabinet. 

The  first  reading  of  a Bill  represents  the  initial  stage 
of  a Bill  in  the  Legislative  Assembly.  This  reading  is  auto- 
matic, not  only  out  of  courtesy  to  the  member  introducing  it, 
but  also  because  the  other  members  have  not  seen  it.  A Bill 
is  therefore  given  a first  reading  in  order  to  get  it  printed 
and  into  the  hands  of  the  members  of  the  Assembly. 

With  the  second  reading  of  a Bill  may  come  a full 
debate  — a debate  on  the  principle  of  the  objective  of  the 
measure.  On  many  occasions  there  may  be  no  debate  and  no 
recorded  vote  at  this  time.  When  a motion  has  been  made  for 
the  adoption  of  a Bill  following  its  second  reading,  the 
Speaker  refers  to  the  Bill  and  declares  the  motion  carried. 
If  a member  of  the  Assembly  should  object  to  this  procedure 
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the  Speaker  will  call  for  a voice  vote  — ayes  and  nays.  If 
the  ayes  seem  to  be  in  the  majority  the  Speaker  again  states 
that  the  motion  has  been  carried.  However,  a formal  vote 
must  be  taken  if  any  five  members  of  the  Assembly  stand  up. 

If  a Bill  is  approved  at  this  stage  it  is  usually  sent 
to  a standing  committee.  These  committees  are  appointed  by 
the  Assembly  at  the  beginning  of  each  session.  A standing 
committee  may  report  a Bill  back  to  the  Assembly  with  or 
without  changes  — or  on  very  rare  occasion  it  may  throw 
out  a Bill. 

A Bill  moves  next  to  the  Committee  of  the  Whole  where 
there  is  a discussion  and  a vote  on  each  of  its  clauses.  The 
Chairperson  of  this  committee  either  gains  the  approval  of 
the  members  to  send  the  Bill  back  to  the  Assembly  for  a 
third  reading  or  the  Bill  is  dropped. 

The  third  reading  is  normally  a formality.  In  999 
cases  out  of  1000  there  is  no  discussion  on  a Bill  and  no 
recorded  vote  is  taken.  The  Bill  now  awaits  the  signature  of 
the  Lieutenant-Governor  to  make  it  law. 

As  in  the  House  of  Commons  if  a measure  sponsored  by 
the  Government  is  defeated,  and  if  the  following  motion  of 
non-confidence  in  the  Government  is  upheld,  the  Premier  and 
Cabinet  must  resign.  In  addition  to  Government  Bills,  private 
members'  Bills  may  also  be  offered  for  the  consideration  of 
the  Assembly. 

When  the  Lieutenant-Governor  comes  to  the  Legislative 
Assembly  to  prorogue  it,  he  or  she  takes  the  Speaker's  chair. 
The  Speaker  addresses  his  or  her  Honor,  May  it  please  Your 
Honor:  the  Legislative  Assembly  of  the  Province  has  at  its 

present  Sittings  thereof  passed  several  Bills  to  which,  in  the 
name  and  on  behalf  of  the  said  Legislative  Assembly,  1 
respectfully  request  Your  Honor's  Assent.  The  Clerk  Assistant 
then  reads  all  the  titles  of  the  Bills  passed  by  the  Legisla- 
tive Assembly.  Royal  assent  to  the  measures  read  is  announced 
by  the  Clerk  of  the  Legislative  Assembly  who  states.  In  Her 
Majesty's  name,  the  Honorable  the  Lieutenant-Governor  and 
the  latter  bows  back.  The  Lieutenant-Governor,  by  bowing, 
indicates  that  the  measures  have  approval. 

The  Bills  will  be  signed  later  by  the  Lieutenant- 
Governor.  One  copy  of  each  Bill  will  be  sent  to  the  Minister 
of  Justice  at  Ottawa  and  one  copy  will  be  kept  by  the  Clerk 
of  the  Legislative  Assembly. 

The  Civil  Service 

The  Civil  Servants  are  the  permanent  employees  who 
do  the  day-to-day  work  of  the  government.  These  people  do 
not  need  to  be  elected  so  they  provide  continuity  of  service 
even  when  one  government  is  voted  out  of  office  and  another 
takes  its  place. 
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The  heads  of  the  Civil  Service  in  each  department  are 
the  Deputy  Ministers.  Under  them  are  employees  of  all  kinds. 
Ministers  may  change  after  elections  or  whenever  there  is  a 
Cabinet  shuffle  made  by  the  Premier.  Deputy  Ministers,  how- 
ever, are  appointed  and  they  usually  continue  in  office  so 
the  business  of  the  department  is  not  unduly  interrupted  at 
any  time. 


The  methods  of  appointing  civil  servants  have  varied 
at  different  times.  All  are  actually  chosen  by  authority  of 
the  Cabinet  Minister  so  at  one  time  it  was  the  custom  to 
appoint  supporters  of  the  party  in  power.  After  each  change 
of  government  heads  would  roll  in  the  civil  service,  and 
these  dismissals  would  disrupt  the  service  as  experienced 
employees  were  let  out  to  be  replaced  by  those  who  supported 
the  party  in  power  but  were  new  to  the  job.  This  is  no 
longer  the  case  as  civil  servants  are  now  hired  because  of 
their  qualifications  and  not  for  their  policies.  Positions  are 
obtained  through  competitions. 


The  Civil  Servants  are  therefore  those  who  do  the  work 
of  the  government.  Ministers  are  the  policy-makers  of  their 
departments,  and  the  Deputy  Ministers  and  civil  servants 
under  them  carry  out  their  wishes. 


The  Ombudsman 


If  individuals  feel  that  they  have  been  wronged  by  a 
government  agency  and  after  resorting  to  various  means,  have 
still  failed  to  solve  their  grievances,  they  may  present  their 
case  to  the  provincial  ombudsman.  Ombudsmen  can  investigate 
these  situations  and  give  recommendations  on  what  should  be 
done.  They  do  not  have  the  power  to  enforce  their  decisions; 
they  can  only  recommend.  Aside  from  the  above  mentioned 
role,  the  ombudsman  also  serves  as  a good  source  of  advice 
to  Alberta  citizens  as  to  the  appropriate  government  channels 
to  consult. 


Exclusive  and  Shared  Responsibilities  of  Government 

You  will  note  that  the  provincial  government  has  con- 
trol of  educational  matters  while  the  Department  of  Highways 
works  with  federal  and  local  governments  in  the  carrying  out 
of  its  duties.  The  working  of  these  two  different  departments 
illustrates  the  fact  that  some  provincial  agencies  have  full 
power  in  conducting  their  activities,  while  others  share 
duties  with  local  or  federal  authorities.  Provincial  depart- 
ments share  responsibilities  with  the  federal  government  in 
matters  relating  to  Lands  and  Forests,  Agriculture  and  Food, 
Health,  etc. 
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SOME  RESPONSIBILITIES  SHARED  BY  FEDERAL, 
PROVINCIAL,  AND  MUNICIPAL  GOVERNMENTS 

HEALTH  AND  WELFARE 

Federal  - old  age  pensions,  unemployment  insurance, 
etc . 

Provincial  - hospitalization,  vaccines:  small-pox,  polio; 
tuberculosis  tests;  sani tor ia etc . 

Municipal  - medical  officer  of  health,  quarantine  regu- 
lations, water  purification  and  filtration, 
sewage  disposal ,_ etc . 


AGRICULTURE 

Federal  - experimental  farms, _ marketing  boards,  loans 
to  farmers-,  etc . 

Provincial  - agricultural  colleges,  agricultural  repre- 
sentatives (advisors),  marketing  boards,  etc. 


IMMIGRATION 

Federal  - quotas  of  immigrants,  checks  suitability  of 
immigrants,  financial  assistance  for  trans- 
portation, education. 

Provincial  - accepts  proportion  of  the  national  quota; 

selects  and  directs  immigrants  to  areas 
where  needed;  promotes  and  supports  classes 
in  English,  citizenship,  and  other  subjects 
(night  schools). 


HIGHWAYS 

Federal  - financial  help  to  provinces  for  selected 
major  highways. 

Provincial  - major  roads  between  municipalities. 

Municipal  ~ local  roads,  bridges,  and  improvements. 

The  three  levels  of  government  co-operate  in  constructing 
and  maintaining  the  road  systems. 
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Local  and  Municipal  Government 

Local  government  in  Canada  comprises  all  government 
entities  created  by  the  provinces  and  territories  to  provide 
services  that  can  be  more  effectively  discharged  through 
control  at  the  local  level.  Broadly  speaking,  local  govern- 
ment services  are  identified  in  terms  of  nine  main  functions: 


(1) 

protection 

(2) 

transportation 

(3) 

environmental 

health 

(4) 

public  health 

(5) 

welfare 

(6) 

environmental 

development 

(7) 

recreation 

(8) 

community  services 

(9) 

education 

The  municipalities  possess  only  the  power  given  to  them 
by  the  provinces,  and  are  part  of  the  provincial  governmental 
system.  As  a result,  they  differ  from  province  to  province. 
The  basic  unit  of  local  government  is  the  municipality,  which 
may  be  either  rural  or  urban.  Rural  municipalities  in  the 
various  provinces  may  be  counties,  townships,  rural  or 

municipal  districts  or  district  municipalities.  Urban  munici- 
palities are  villages,  towns  and  cities.  In  most  Canadian 
provinces  there  m.ust  be  a population  of  5000  to  15  000  before 
a municipality  may  achieve  the  status  of  a city.  As  one 
would  expect,  in  general,  the  larger  the  population  in  a 
municipality,  the  greater  are  the  powers  delegated  to  it  by 
the  province. 

The  problems  of  municipal  government  are  numerous  and 
complex.  Yet  it  is  imperative  to  find  solutions,  for  the  tasks 
of  municipal  administration  are  many  and  important  to  our 
welfare.  For  most  of  us,  the  water  we  drink,  the  schools  we 
attend,  the  sidewalks  we  walk  on,  the  roads  we  drive  on, 
the  buses  we  ride  on  are  all  provided  by  the  municipality. 
For  some  of  us  in  the  cities,  even  the  air  we  breathe  is 
cleared  by  municipalities  which  pass  regulations  against  air 
pollution.  Health  and  welfare  services  of  a wide  variety, 
building  control  and  slum  clearance,  local  court  houses  and 
jails,  youth  and  family  courts,  civil  defence,  sewage,  parks 
and  playgrounds,  dog  tags  and  pedlar's  licenses,  libraries, 
electricity  and  hospitals  are  more  often  than  not  provided  or 
controlled  by  the  municipal  authorities.  This  list  is  by  no 
means  exhaustive,  but  it  should  indicate  how  much  of  our 
daily  life  is  affected  by  the  actions,  or  lack  of  action,  of  the 
municipal  government. 
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As  the  provinces  assumed  more  and  more  responsibilities 
during  this  century,  they  in  turn  passed  many  of  them  on  to 
the  municipalities.  To  a large  extent  the  provinces  control 
the  municipalities  and  supervise  their  activities  through 
Departments  of  Municipal  Affairs.  To  meet  the  rapidly  increas- 
ing expenditures  of  these  responsibilities,  the  municipalities 
have  been  forced  to  rely  on  very  limited  revenue,  much  of 
which  comes  from  property  taxes.  This  is  supplemented  in 
varying  degrees  by  taxation  of  personal  property,  businesses 
and  amusements.  Revenue  is  also  derived  from  licences, 
permits,  rents,  concessions,  franchises,  fines  and  surplus 
funds  from  municipal  enterprises.  However,  increased  property 
taxes  are  felt  very  directly  and  keenly  by  those  who  have 
to  pay  them.  As  a result,  municipal  voters  are  often  reluctant 
to  vote  even  for  worthwhile  undertakings  because  they  can 
foresee  an  immediate  increase  in  their  taxes.  Moreover,  in  a 
new  and  rapidly  expanding  municipality,  roads  and  sewers 
and  other  facilities  have  to  be  installed  before  a cent  has 
been  returned  in  the  form  of  taxes.  This  means  that  the 
municipalities  have  to  borrow  heavily.  As  more  and  more 
duties  are  laid  upon  them  in  the  provinces,  the  municipalities 
are  asking  for  increased  financial  support  from  the  provincial 
governments.  In  their  turn,  the  provinces  complain  that  they 
are  not  receiving  enough  for  their  own  needs  and  appeal  to 
the  federal  government  for  assistance. 

Thus  to  the  dilemma  of  federal-provincial  relations  must 
be  added  that  of  federal-provincial-municipal  relations.  At 
the  root  of  the  problem  lie  the  difficulties  of  municipal 
governments.  Local  government  has  had  to  assume  a major 
part  of  the  costly  consequences  of  industrialization  — urban 
growth,  broadened  education,  thousands  of  cars  with  their 
consuming  demand  for  streets,  expressways,  parking  facilities. 
Yet  local  government  still  gets  a very  low  percentage  of  the 
total  amount  of  taxes.  Its  taxing  resources  are  largely  the 
same  as  when  our  cities  were  mainly  market  towns.  Closely 
related  as  it  is  to  the  constitutional  problem  of  federal- 
provincial  relations,  the  municipal  problem  will  not  be  easy 
to  solve. 


THE  RULE  OF  LAW 


An  important  feature  of  the  government  of  Canada  is  its 
acceptance  of  the  principle  known  as  the  rule  or  supremacy 
of  law.  This  principle  of  the  British  law,  which  came  to 

Canada  with  the  early  settlers,  exists  for  the  protection  of 

the  citizen  against  possible  excesses  of  authority  by  govern- 
ment officials.  It  means  that  the  government  itself  is  con- 
trolled by  the  law  and  must  operate  according  to  its  terms; 
that  all  acts  of  government  must  be  based  on  a law  and  not 
on  the  whim  or  caprice  of  the  officials  who  may  happen  to 

be  in  authority.  A Prime  Minister,  or  a customs  inspector, 
or  the  police,  are  thus  under  the  same  legal  compulsion  to 

obey  the  law  as  the  most  humble  citizen. 
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Nor,  according  to  a proper  regard  for  this  principle, 
should  the  law  give  . exceptionally  generous  discretionary 
powers  to  government  officials;  for  if  these  officials  exercise 
a free  hand  and  a wide  choice  in  making  decisions,  their 
powers  will  tend  to  be  uncontrolled.  Then  a government 
department  which  (let  us  suppose)  is  given  a general  power 
of  issuing  orders  to  preserve  conditions  of  public  health  is 
under  far  less  control  than  one  which  is  told  by  the  explicit 
terms  of  a law  what  conditions  it  can  regulate  and  the  extent 
and  manner  of  that  regulation.  It  is  evident  that  when  legal 
powers  are  granted  — as  they  certainly  must  be  granted  to 
enable  officials  to  carry  out  the  purposes  of  Parliament  or 
other  legislative  bodies  — the  statement  which  bestows  these 
powers  should  be  made,  whenever  possible,  in  precise  terms. 
The  citizen  will  in  this  way  have  some  conception  of  the 
power  which  has  been  given  and  some  assurance  that  the 
official  will  not  and  cannot  act  — even  under  the  law  — 
in  some  arbitrary  manner. 

The  great  difficulty  today  is  that  governments  are  now 
doing  far  more  things  than  were  dreamt  of  fifty  or  one  hun- 
dred years  ago,  and  that  many  of  these  things  are  so  com- 
plicated or  of  such  a nature  that  government  officials  must  be 
allowed  to  have  greater  powers  of  initiative  and  decision.  Let 
us  return  to  the  above  example  of  the  preservation  of  public 
health.  A modern  government  department  is  not  content  (as  its 
predecessors  were)  to  exercise  a few  simple  functions  con- 
cerning sanitation  and  quarantine.  It  gives  free  physical 
examinations  for  the  detection  of  such  diseases  as  tubercu- 
losis; it  educates  the  people  in  matters  of  health  by  lectures 
and  exhibitions;  it  insepcts  meat  ■ — packing  and  canning 
plants;  it  sets  up  standards  to  ensure  the  purity  of  foods; 
and  it  analyses  many  products  in  order  to  make  certain  that 
these  standards  are  maintained. 

These  activities  are  far  too  numerous  and  complex  to 
be  covered  in  detail  by  ordinary  laws.  They  must  therefore 
not  only  be  entrusted  in  large  measure  to  government  officials, 
but  to  government  officials  who  are  allowed  to  use  their  own 
judgment  in  carrying  out  the  activities  which  the  laws  in 
fairly  general  terms  impose  on  them.  Despite  this  strong 
tendency,  however,  the  principle  of  the  rule  of  law  is  still 
fundamentally  sound;  and  while  its  scope  has  been  somewhat 
narrowed  by  modern  necessities,  it  still  remains  a deterrence 
against  the  abuse  of  power. 


Due  Process  of  Law 


The  most  important  right  guaranteed  to  each  Canadian 
citizen  is  the  enjoyment  of  due  process  of  law.  This  means 
primarily  that  we  have  freedom  from  arbitrary  or  unwarranted 
arrest  and  the  right  to  a fair  trial.  The  police  must  always 
inform  people  of  the  reason  for  their  arrest.  Accused  persons 
have  the  right  to  legal  assistance  and  in  most  cases  are 
allowed  to  have  bail.  If  they  cannot  secure  a lawyer,  the 
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court  may  appoint  one  to  defend  them.  They  must  be  brought 
to  trial  within  a reasonable  period  of  time.  In  most  cases,  an 
accused  person  can  elect  to  be  tried  either  by  judge  or  by 

a judge  and  jury.  Prospective  members  of  a jury  may  be 

challenged  on  the  grounds  that  they  are  biased,  for  no  one 
who  is  prejudiced  against  the  accused  is  permitted  to  serve. 
During  a trial,  strict  rules  govern  the  admissability  of 

evidence.  For  example,  confessions  secured  by  intimidation 
are  not  admitted.  The  entire  proceedings  are  based  on  the 
fundamental  assumption  that  every  person  must  be  presumed 
innocent  until  proven  guilty.  The  view  is  accepted  that  it  is 
less  serious  for  a guilty  person  to  go  free  than  for  an 

innocent  one  to  be  unjustly  punished. 


The  Subject  Matter  of  the  Law 

Law  may  be  classified  according  to  origin  as  Common 
Law  and  Statute  Law,  and  according  to  its  nature  and  pur- 
pose as  Criminal  Law  and  Civil  Law. 


1.  Criminal  Law 

Criminal  law  consists  of  those  fields  of  law  which 
are  concerned  with  the  state  and  with  the  relationship 
of  the  state  with  the  individual.  The  general  aim  of 
criminal  law  is  to  discourage  and  prevent  certain  types 
of  conduct,  that  is,  behavior  which  is  considered  harm- 
ful to  the  community  as  a whole. 

A crime  or  a criminal  offence  is  an  act  which 
the  state  has  declared  harmful  to  the  state,  and  for 
which  the  state  has  the  power  to  punish.  A crime  is 
the  commission  of  an  act  (such  as  treason,  murder, 
manslaughter,  arson,  robbery,  bigamy,  forgery,  counter- 
feiting) or  the  omission  of  a duty  (such  as  not  remain- 
ing at  the  scene  of  an  accident)  forbidden  by  law.  In 
most  cases,  a criminal  prosecution  will  take  place  even 
if  the  directly  injured  party  might  be  inclined  to  for- 
give the  wrongdoer.  The  punishment  varies  from  minor 
fines  and/or  brief  imprisonment  to  life  imprisonment. 


2.  Civil  Law 

Civil  law,  sometimes  called  private  law,  deals 
with  those  wrongs  that  affect,  not  the  community  as  a 
whole,  but  some  particular  individual  or  individuals, 
and  its  purpose  is  not  to  punish  wrongdoers,  but  to 
compel  them  to  compensate  the  persons  who  have  suffered 
loss  or  injury. 
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Civil  proceedings  are  concerned  with  tort  and 
with  breach  of  contract.  A tort  is  a wrongful  but  not 
necessarily  a criminal  act  (such  as  negligent  driving 
of  a motor  car  resulting  in  injury  to  a third  person), 
and  the  party  who  has  suffered  may  sue  for  damages. 
A breach  of  contract  occurs  when  a person  who  has 
made  a contract  or  solemn  undertaking  with  another 
person  fails  to  keep  the  bargain.  Such  a person  may 
be  sued  by  the  other  party  to  the  contract,  and  a 
court  of  law  may  order  the  contract  to  be  carried  out 
or  it  may  award  damages. 

Damages  is  a sum  of  money  to  compensate  a 
person  for  a loss  or  an  injury. 

Crimes  are  the  concern  of  the  state,  whereas  civil 
wrongs  such  as  tort  and  breach  of  contract  are  the 
concern  merely  of  the  individual  wronged. 

In  the  case  of  a civil  wrong  it  is  up  to  the 
victim  to  decide  whether  or  not  to  go  to  law  against  the 
wrongdoer.  Where  a criminal  offence  has  been  committed, 
the  person  injured  cannot  prevent  proceedings  being 
taken  to  secure  punishment.  An  agreement  not  to  prose- 
cute would  be  a criminal  offence. 

Many  persons  think  only  of  criminal  law  when 
they  hear  the  word  law.  However,  most  lawyers  and 
courts  spend  much  of  their  time  dealing  with  problems 
of  private  law.  These  private  law  problems  include 
taxation,  business  affairs,  the  transfer  of  property,  and 
the  collection  of  money  for  persons  injured  through  the 
fault  of  others.  Cases  or  proceedings  in  civil  courts  are 
often  called  lawsuits. 


The  Divisions  of  the  Law 

Our  laws  fall  into  two  great  divisions: 

(1)  Unwritten  Law  or  Case  Law,  and 

(2)  Written  Law  or  Statute  Law. 


1.  Unwritten  Law  or  Case  Law 

Although  originally  much  of  the  law  was  unwritten, 
from  early  times,  it  was  the  duty  of  the  judges,  when 
a case  came  to  be  heard  before  them,  to  declare  what 

rules  of  law  applied  to  that  particular  case  and  to 
write  down  their  decisions.  It  became  the  practice  to 
keep  parchment  rolls  on  which  the  decisions  of  the 

judges  were  recorded  for  future  reference.  These  law 

reports  as  they  were  called,  are  known  as  Year  Books, 
and  there  is  a continuous  series  of  them  running  from 
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1307  to  1537.  By  the  middle  of  the  fifteenth  century  it 
was  generally  agreed  that  if  a judge  had  decided  a 
point  of  law,  future  judges  were,  generally  speaking, 
obliged  to  abide  by  this  interpretation  of  the  law. 
Thus  it  was  that  the  judges  declared  what  was  the 
unwritten  customary  law,  and  their  written  judgments 
became  part  of  the  common  law  of  England. 

Since  a judge  must  follow  the  principles  estab- 
lished by  a judge  of  equal  or  higher  standing,  in 
earlier  cases  dealing  with  similar  circumstances,  this 
law  is  also  called  the  law  of  precedent.  Because  these 
laws  are  not  codified  anywhere  formally,  they  are  also 
called  the  unwritten  law.  This  does  not  mean  that  you 
cannot  read  about  them  in  great  detail  as  they  are 
published  by  the  courts,  law  societies  and  commercial 
publishers. 

The  advantages  of  case  law  is  that  it  is  adaptable 
to  changing  circumstances.  For  example,  the  common  law 
principles  of  negligence  will  apply  equally  to  the 
driver  of  a horse  and  carriage  and  the  driver  of  a 
Greyhound  bus.  It  is  for  the  judge  to  decide  which  of 
the  many  cases  most  closely  resembles  and  applies  to 

the  case  presently  before  the  court. 

Alongside  of  common  law  there  developed  another  system 
of  unwritten  law  known  as  Equity  (as  mentioned  in  Lesson 
One) . 

There  were  many  cases  that  could  not  be  dealt  with 

satisfactorily  by  the  Courts  of  Common  Law,  and  if  people 
felt  that  they  could  not  get  justice  in  these  courts  they  would 
send  a petition  to  the  monarch.  For  example,  it  became  a 
common  practice  for  a knight  who  was  leaving  on  a crusade 
to  will  or  give  his  property  to  a trusted  friend.  It  was  this 
friend's  duty  to  administer  the  knight's  property  for  the 
benefit  of  the  knight's  wife  and  child  should  he  be  killed 
during  the  crusade.  If  this  friend  betrayed  his  duty  there 

was  no  legal  steps  that  could  be  taken  against  him  as  he 

was  the  lawful  owner  of  the  property.  It  was  only  the 
monarch  who  could  uphold  the  equitable  rights  of  the  knight's 
family,  and  was  frequently  called  upon  to  do  so.  The  monarch 
would  refer  the  matter  to  the  Chancellor,  and  in  time  petitions 
came  to  be  sent  directly  to  this  official,  asking  for  help. 


Chancellors  were  not  bound  to  follow  previous  judgments, 
and  had  a fre-e  hand  to  do  what  they  thought  was  right,  or 
equitable,  in  any  particular  case.  Thus  it  came  about  that 
this  branch  of  the  law  was  governed  by  no  hard  and  fast 
rules . 
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As  time  went  on  the  rules  of  equity  became  fixed  and 
rigid  and  the  Court  of  Chancery  became  unfavorably  known 
for  its  complexity  and  delays.  Finally,  many  of  the  abuses 
were  remedied,  and  in  1873  the  Judicature  Act  was  passed, 
setting  up  a new  and  better  system  of  courts,  and  providing 
that  every  court  could  give  those  reliefs  that  the  law  of 
equity  provided. 


2.  Written  Law  or  Statute  Law 

Written  or  Statute  Law  is  that  portion  of  the  law 
that  is  formally  set  down  in  writing.  It  is  to  be  found, 
partly  in  the  long  series  of  Acts  of  Parliament  or 
statutes,  and  partly  in  Acts  passed  by  bodies  to  whom 
Parliament  has  delegated  a limited  power  of  law-making. 
A statute  takes  precedence  over  all  the  common  law 
dealing  with  the  same  point.  When  deciding  a case  the 
court  refers  only  to  the  specific  statute  involved  and 
not  to  any  common  law  cases  decided  before  the  statute 
was  passed.  It  must  be  remembered  however,  that 
common  law  still  comprises  the  vast  majority  of  our 
private  law. 

In  very  early  days  laws  were  made  by  the  king 
who  was  assisted  by  influential  advisers  who  formed 
his  court,  usually  the  bishops,  earls,  and  barons. 
Gradually  it  became  customary  for  the  king  to  submit 

his  plans  for  new  laws  to  the  lords,  who  after  discus- 

sion, sent  them  to  the  Commons  for  their  considerations. 

The  king  was  constantly  in  need  of  money  as  he 
had  to  pay  for  the  whole  government  of  the  country  as 
well  as  for  the  upkeep  of  his  own  household.  This  gave 
the  Lords  and  Commons,  acting  either  together  or  sepa- 

rately, the  opportunity  of  refusing  to  make  the  necessary 
financial  grants  unless  their  grievances  were  remedied. 
They  therefore  presented  to  the  king  petitions,  embodying 
the  grievances  of  which  they  complained.  After  the 
terms  of  these  petitions  had  been  discussed  and  settled 
by  the  Lords  and  Commons,  they  were  sent  to  the  king 
for  his  assent,  and  when  this  was  given  they  became 

law. 


Statutes  enacted  by  Parliament  were  printed  and 
bound  into  volumes  that  together  contain  the  whole  of 
the  statute  law  of  the  country. 

LAW  AND  THE  COURTS 

In  its  simplest  sense,  law  in  a democracy  is  the  set  of 
rules  and  regulations  which  the  people,  through  their  repre- 
sentatives, have  agreed  upon  to  make  possible  an  ordered 
life.  Every  law  restricts  and  at  the  same  time  protects  the 
freedom  of  the  individual  in  some  way.  Speed  limits  restrict 
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the  rate  at  which  everyone  may  drive  so  that  all  may  drive 
in  safety.  If  there  were  no  limits  set,  irresponsible  persons 
would  be  free  to  drive  at  excessive  speeds  to  the  danger  of 
all.  Business  firms  are  prevented  by  law  from  engaging  in 
practices  harmful  to  the  public,  such  as  fixing  prices  or 
selling  impure  foods  (although  the  law  is  often  evaded).  Such 
laws  are  made  by  the  Parliament  of  Canada,  the  provincial 
legislatures  or  local  authorities  exercising  a general  authority 
granted  to  them  by  the  provincial  governments. 


Since  the  rule  of  law  is  the  very  foundation  of  free 

government,  our  courts  are  of  tremendous  importance.  The 
law  as  interpreted  by  the  courts  must  have  the  respect  of 
all.  Judges  must  be  persons  of  the  highest  quality,  not  only 
learned  but  also  completely  independent  and  impartial. 
Although  the  provincial  governments  were  given  the  right  to 
organize  courts  and  administer  justice  within  the  provinces, 
the  federal  government  was  given  the  authority  to  appoint 

judges  to  the  Court  of  Queen's  Bench  and  the  Appeal  Court. 
This  was  done  to  give  the  federal  government  some  control 

over  the  administration  of  justice  and  also  to  try  to  ensure 
the  best  and  most  independent  judiciary.  It  was  felt  that  if 
the  judges  were  elected,  their  decisions  might  be  influenced 
by  the  need  to  win  votes  in  the  next  election.  However,  there 
are  problems  involved  in  the  appointment  of  judges  in 

Canada.  Since  they  are  appointed  by  the  Governor-General-in- 
Council,  that  is  by  the  Prime  Minister  and  government  of  the 
day,  political  considerations  cannot  help  but  be  a factor  in 
the  choice.  To  guard  against  the  obvious  danger  of  political 
influence,  it  was  decided  that  judges  could  be  removed  only 
with  the  consent  of  both  Houses  of  Parliament.  It  is  unlikely 
that  any  government  would  openly  attempt  to  dismiss  a judge 
in  full  view  of  parliament  and  the  people,  other  than  for 
gross  incompetence  or  neglect  of  duty.  In  all  instances  judges 
must  retire  at  the  age  of  75. 


Position  of  the  Judiciary 

The  essential  prerequisite  for  the  proper  exercise  of 
the  judicial  function  is  fairness  and  impartiality.  Judges  must 
therefore  be  placed  in  a position  of  complete  independence. 
They  must  be  able  to  perform  their  duties  conscientiously  and 
without  fear,  and  must  not  be  worried  about  the  possible 
consequences  of  an  unpopular  or  inconvenient  decision.  The 
opinions  of  the  judge  must  be  founded  not  on  what  people 
want,  but  rather  on  the  law  itself.  The  judge's  decision 
emerges  from  the  application  of  the  legal  principles  to  the 
facts.  Judges  are  thus  not  agents  of  government  who  are 
trying  to  carry  out  a particular  policy,  and  they  are 
emphatically  not  subject  to  instruction  by  the  people  or  their 
representatives  in  the  rendering  of  their  decisions. 
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It  is  this  need  which  furnishes  the  justification  for  a 
division  of  power  which  will  isolate  the  courts  and  cut  off 
from  political  influences  which  might  flow  from  the  executive 
and  legislative  branches.  If  the  judge  is  to  be  kept  honest, 
conscientious,  energetic,  and  fair-minded,  other  inducements 
than  political  responsibility  must  be  used  and  other  rewards 
and  stimuli  must  be  made  available.  The  stronger  the  judge's 
position  is  made  against  interference  and  punishment,  the 
greater  is  the  need  for  stressing  intangible  and  moral  factors 
to  preserve  their  integrity. 


Unusual  care,  for  example,  should  be  taken  at  the  time 
of  their  selection  as  judges  to  ensure  that  they  possess  both 
character  and  ability.  Even  a sincere  desire  to  make  good 
appointments  is  not  in  itself  enough;  for  their  quality  will 
depend  on  the  degree  to  which  the  position  can  be  made 
attractive  to  eminent  members  of  the  legal  profession.  Thus 
the  salary  paid  judges  must  be  substantial,  without  neces- 
sarily being  extravagent.  They  must  be  so  placed  that  bribery 
and  similar  influences  will  have  little  appeal,  and  they  must 
be  offered  enough  to  induce  them  to  leave  a lucrative  practice 
for  the  public  service.  The  office,  moreover,  must  be  regarded 
as  one  of  great  honour  and  dignity;  the  social  position  must 
be  assured;  the  fairness  and  character  of  the  judge  must  be 
irreproachable.  No  political  or  social  device  can  possibly 
guarantee  that  a high  degree  of  ability  and  integrity  will 
always  be  obtained  in  any  office,  but  such  factors  as  those 
enumerated  will  make  the  securing  of  those  qualities  in  a 
judge  extremely  probable. 


Most  Canadians  are  proud  of  their  legal  system;  they 
feel  that  the  judges  are  honest  and  try  to  be  wise  and 
impartial;  that  the  laws  in  the  main  are  just  and  adminis- 
tered fairly.  This  is  important  because  the  role  of  the 
judiciary  in  our  system  of  government  is  especially  significant 
since  our  constitution  is  not  entirely  written.  A good  deal  of 
it  is  judge-made,  in  the  sense  that  the  judiciary  on  the 
bench  has  not  got  a complete  code  of  laws  to  administer  for 
every  case  that  comes  before  it.  Though  there  is  a criminal 
code  which  covers  criminal  offences,  there  are  not  comparable 
codes  for  civil  actions  or  constitutional  cases.  In  these 
instances,  a judge  has  recourse  to  what  is  called  English 
common  law.  The  judge  refers  back  to  decisions  in  the  nearest 
similar  cases  and  interprets  the  dispute  in  the  light  of  these 
previous  decisions.  Now  in  that  process  judges  are  really 
making  law,  and  in  cases  affecting  the  constitution , this 
role  is  obviously  of  prime  importance  because  the  constitution 
is  not  necessarily  what  is  written  in  black  and  white  but,  in 
effect,  what  the  judges  say  those  words  mean. 
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Appointment  of  Judges 

Judges  are  appointed  by  the  Lieutenant-Governors  of  the 
provinces  on  behalf  of  the  provincial  governments,  or  by  the 
Governor-General  on  behalf  of  the  federal  government.  Likely 
candidates  are  distinguished  lawyers  with  years  of  service 
in  the  courts.  In  communities  where  there  is  no  full-time 
judge,  or  when  pressure  of  work  demands  it,  experienced  men 
and  women  are  appointed  as  justices  of  the  peace.  They  have 
the  authority  to  issue  warrants  and  summonses.  They  may 
also  hear  cases  involving  offences  against  municipal  statutes. 
Two  justices  sitting  together  may  try  minor  summary  convic- 
tion offences  and  hold  preliminary  hearings;  however,  they 
have  no  power  to  try  indictable  offences.  Most  justices  of  the 
peace  are  not  lawyers  and  most  of  them  act  in  a part-time 
capacity. 

Judges  of  the  Court  of  Queen's  Bench  of  Alberta  and  of 
the  Court  of  Appeal  are  appointed  by  the  Governor-General-in- 
Council  (really  by  the  federal  Cabinet).  Justices  of  the 
Supreme  Court  of  Canada  and  judges  in  other  federal  courts 

are  appointed  by  the  Governor-General  on  the  advice  of  the 

federal  Cabinet  — in  effect,  the  advice  of  the  Minister  of 
Justice  who  normally  consults  the  Canadian  Bar  Association 
for  its  opinions.  At  least  three  of  the  nine  judges  sitting 

on  the  Supreme  Court  of  Canada  must  come  from  Quebec. 

Traditionally,  the  Chief  Justice  of  the  Supreme  Court  of 
Canada  is  appointed  on  the  advice  and  recommendation  of  the 
Prime  Minister. 


THE  SYSTEM  OF  COURTS  IN  CANADA 

The  Parliament  of  Canada  is  empowered  by  Section  101 
of  the  B.N.A.  Act  from  time  to  time  to  provide  for  the  con- 
stitution, maintenance  and  organization  of  a general  Court 
of  Appeal  for  Canada  and  for  the  establishment  of  any  addi- 
tional courts  for  the  better  administration  of  the  laws  of 
Canada.  The  provinces  maintain  the  courts  and  appoint  all 
officials,  but  Court  of  Queen's  Bench  and  Appeal  Court  judges 
are  selected  on  the  advice  of  the  federal  Cabinet  and  are 
paid  by  the  federal  government. 

There  are  three  tiers  or  levels  of  courts: 


(1)  the  Supreme  Court  of  Canada; 

(2)  the  intermediate  courts  of  appeal; 

(3)  the  courts  of  first  instance. 


The  names  and  jurisdictions  of  the  provincial  courts 
differ  somewhat  from  province  to  province,  but  in  general 
they  follow  the  pattern  as  set  out  here. 
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Supreme  Court  of  Canada 

This  Court,  first  established  in  1875 , consists  of  a chief 
justice  who  is  called  the  Chief  Justice  of  Canada,  and  eight 
puisne  (inferior)  judges.  The  Chief  Justice  and  the  puisne 
judges  are  appointed  by  the  Governor-General-in-Council  and 
hold  office  during  good  behaviour  but  are  removable  by  the 
Governor-General  on  address  of  the  Senate  and  the  House  of 
Commons.  They  cease  to  hold  office  upon  attaining  the  age  of 
75  years.  The  Court  sits  at  Ottawa  and  exercises  general 
appellate  jurisdiction  throughout  Canada  in  civil  and  criminal 
cases.  The  Court  is  also  required  to  consider  and  advise 
upon  questions  referred  to  it  by  the  Governor-General-in- 
Council  and  it  may  also  advise  the  Senate  or  the  House  of 
Commons  on  private  Bills  referred  to  the  Court  under  any 
rule  or  orders  of  the  Senate  or  of  the  Commons. 


The  Supreme  Court  of  Canada  hears  appeals  from  all 
the  provincial  Courts  of  Appeal,  and  from  the  Federal  Court 
of  Canada  (formerly  called  the  Exchequer  Court.)  An  appeal 
may  be  brought  from  any  final  judgment  with  leave  (the 
consent)  of  the  provincial  Court  of  Appeal;  if  such  court 
refuses  to  grant  leave,  the  Supreme  Court  of  Canada  may 
grant  leave  to  appeal.  Appeals  in  respect  to  indictable 
(criminal)  offences  are  regulated  by  the  Criminal  Code.  As  a 
general  rule,  a civil  case  may  not  be  appealed  to  the  Supreme 
Court  of  Canada  unless  the  amount  in  dispute  exceeds  a 
stated  figure  ($10  000)  or  unless  special  permission  is 
granted.  The  judgment  of  the  Supreme  Court  of  Canada  in  all 
cases  is  final  and  conclusive. 


Special  problems  are  created  by  reason  of  a federal 
system  in  Canada.  When  power  is  divided  between  federal 
and  provincial  governments  it  is  apparant  that  there  must 
sometimes  be  a doubt  as  to  whether,  when  it  passed  a parti- 
cular law,  the  federal  parliament  or  the  provincial  legislature , 
as  the  case  may  be,  was  acting  within  the  scope  of  powers 
granted  to  it  by  the  B.N.A.  Act.  The  Supreme  Court  of  Canada 
is  sometimes  asked  to  consider  and  advise  upon  such  constitu- 
tional questions. 


Federal  Court  of  Canada  (formerly  called  the  Exchequer  Court  of  Canada) 

The  Federal  Court  of  Canada  was  established  to  hear 
cases  which  directly  concern  the  Crown,  that  is,  the  Govern- 
ment of  Canada,  and  cases  dealing  with  the  protection  of 
business  rights.  It  consists  of  a chief  judge,  who  is  called 
the  president,  and  associate  judges.  They  cease  to  hold  office 
upon  reaching  the  age  of  75  years.  The  Federal  Court  sits  at 
Ottawa  and  also  at  any  other  place  in  Canada  where  sittings 
may  be  fixed  by  the  Court. 
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The  Court  has  two  divisions  called  the 

(1)  Federal  Court  — Appeal  Division,  and  the 

(2)  Federal  Court  — Trial  Division. 


The  Appeal  Division  may  be  called  the  Court  of  Appeal 
or  Federal  Court  of  Appeal.  The  Court  of  Appeal  consists  of 
the  Chief  Justice  of  the  Federal  Court  of  Canada  and  three 
other  judges.  The  Trial  Division  consists  of  the  Associate 
Chief  Justice  of  the  Federal  Court  of  Canada  and  seven  other 
judges.  Every  judge  is  an  ex-officio  member  of  the  Division 
of  which  they  are  not  a regular  member.  In  addition  to  the 
establishment  of  full-time  judges,  an  added  capacity  to  cope 
with  the  purely  judicial  work  of  the  Court  is  provided  by  the 
authority  to  invite  retired  federally  appointed  judges  to  act 
as  Deputy  Judges  of  the  Court.  This  authority  extends  also  to 
federally  appointed  judges  who  are  still  in  office. 


While  all  the  full-time  judges  must  reside  in  or  near 

the  National  Capital  Region  (Ottawa  and  surrounding  district) 
each  Division  of  the  Court  can  sit  at  any  place  in  Canada 
and  the  place  and  time  of  the  sittings  must  be  arranged  to 

suit  the  convenience  of  the  litigants  (parties  to  a dispute). 

In  addition,  there  is  authority  in  the  statute  for  a rota 

(roster  or  list)  of  judges  to  provide  for  a continuity  of 
judicial  availability  in  any  place  where  the  volume  of  work, 
or  other  circumstances,  makes  such  an  arrangement  expedient. 


The  Federal  Court  hears  all  cases  where  patents  and 
copyrights  are  concerned.  It  also  hears  cases  where  the 
federal  government  is  involved,  such  as  appeals  in  income 
tax  matters,  citizenship  cases,  and  claims  against  the  federal 
government  regarding  personal  property  taken  for  public 
roads  and  buildings.  Anyone  wishing  to  take  a dispute  to 
this  court  can  take  it  to  the  Federal  Court  in  their  area. 


The  Federal  Court  also  acts  as  an  Admiralty  Court  and 
hears  cases  relating  to  navigation,  ships,  and  claims  for 
damages  at  sea. 

An  appeal  from  a decision  of  the  Federal  Court  may  be 
taken  to  the  Supreme  Court  of  Canada  provided  the  amount 
involved  is  at  least  $500.  The  $500  limit  does  not  apply  in 
the  case  of  patent  or  copyrights,  or  where  the  Supreme  Court 
of  Canada  has  granted  special  leave  to  appeal;  nor  does  it 
apply  where  the  validity  of  a federal  Act  of  Parliament  or 
of  some  provincial  legislation  is  questioned. 
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Miscellaneous  Courts 


The  Railway  Act  of  1903  established  the  Board  of  Rail- 
way Commissioners  for  Canada  as  a court  of  record;  with  the 
Transport  Act  of  1938  the  name  was  changed  to  the  Board  of 
Transport  Commissioners  for  Canada  and  by  the  National 
Transportation  Act  of  1967  to  the  Canadian  Transport  Commis- 
sion. This  court  exercises  jurisdiction  with  respect  to  trans- 
port matters  under  the  Railway  Act  and  the  National  Trans- 
portation Act,  with  respect  to  telegraph  and  telephone 
matters  under  the  Railway  Act.  The  Governor-General-in- 
Council  is  given  jurisdiction  to  vary  or  rescind  any  order  of 
the  Supreme  Court  of  Canada  on  a question  of  jurisdiction  or 
of  law. 

By  virtue  of  Section  91  (21)  of  the  B.N.A.  Act,  Parlia- 
ment has  exclusive  legislative  jurisdiction  in  relation  to 
bankruptcy  and  insolvency.  By  the  Bankruptcy  Act  of  1970 
the  superior  courts  of  the  provinces  are  constituted  bank- 
ruptcy courts,  original  jurisdiction  is  conferred  upon  the 
trial  courts  and  appellate  jurisdiction  is  conferred  upon  the 
appeal  courts  of  the  provinces. 

The  Tax  Review  Board  created  in  1949  has  jurisdiction 
to  hear  appeals  by  taxpayers  against  their  assessment.  An 
appeal  lies  from  the  Board  to  the  Federal  Court  of  Canada 
and  a further  appeal  from  that  Court  to  the  Supreme  Court 
of  Canada. 

The  Immigration  Appeal  Board  was  established  in  1967 
with  broad  discretionary  powers  to  permit  the  temporary  or 
permanent  admission  of  individuals,  notwithstanding  contrary 
provisions  of  the  Immigration  Act.  The  establishing  Act  pro- 
vides for  the  operation  of  the  Board  and  in  particular  for  the 
legal  and  administrative  processes  involved  in  appeals  by 
individuals  against  deportation,  detention  and  the  refusal  of 
admission  of  sponsored  relatives  ordered  under  provisions  of 
the  Immigration  Act.  An  appeal  lies  to  the  Federal  Court  of 
Canada  and  to  the  Supreme  Court  of  Canada. 


Alberta  Courts 


Although  all  judges  of  the  Court  of  Queen's  Bench  of 
Alberta  and  the  Court  of  Appeal  are  appointed  by  the  federal 
government,  the  maintenance  of  the  provincial  courts  and 
administration  in  the  province,  the  arrangements  for  court 
sittings  and  the  collection  of  fines,  are  the  responsibility  of 
the  Provincial  Attorney-General's  Department.  The  word 
attorney  means  one  legally  appointed  to  act  for  another.  The 
Attorney-General  is  a legal  officer  of  the  state  who  has  been 
empowered  to  act  in  all  cases  in  which  the  province  is  a 
party.  The  Attorney-General  is  the  legal  advisor  to  the 
Lieutenant-Governor  and  the  head  of  the  government  depart- 
ments, and  is  required  to  see  that  the  administration  of 
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public  affairs  in  the  province  is  in  accordance  with  the  law. 
The  Attorney-General  has  the  superintendence  of  all  matters 
in  connection  with  the  administration  of  justice  in  the  pro- 
vince and  is  required  to  advise  upon  the  legislative  Acts  and 
proceedings  of  the  Legislative  Assembly,  and  generally  to 
advise  the  Crown  upon  all  matters  of  law  referred  by  the 
Crown.  The  Attorney-General  is  also  responsible  for  the 
administration  of  the  Alberta  Police  Act.  The  policing  of  some 
cities  and  towns  is  done  by  the  R.C.M.P.  by  arrangement 
with  the  federal  government  and  the  Attorney-General.  By 
agreement  with  the  federal  government  in  1932,  the  R.C.M.P. 
undertook  the  policing  of  the  province  of  Alberta. 
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ALBERTA  COURT  SYSTEM 

There  are  three  levels  within  the  Alberta  Court  structure: 
1 c Provincial  Court 

Provincial  Court  is  held  in  about  100  communities 
in  Alberta.  Twenty-three  of  these  communities  are  Pro- 
vincial Court  base  points,  where  there  is  a clerk  of  the 
Provincial  Court  with  a permanent  office  and  staff.  In 
all  other  communities,  a Provincial  Court  Clerk  will 
only  be  present  and  on  duty  on  the  days  when  a Pro- 
vincial Judge  is  attending  and  holding  court  in  the 
community. 

Provincial  Court  Judges  are  provincially  appointed 
and  are  properly  referred  to  as  your  honour. 


11. 


The  Court  of  Queen's  Bench 


The  Court  of  Queen’s  Bench  is  comprised  of  the 
Chief  Justice  of  the  Court  of  Queen's  Bench  and  about 
48  other  Justices  of  the  Court  of  Queen's  Bench.  Court 
of  Queen's  Bench  is  held  in  the  Judicial  Centers  of  the 
13  Judicial  Districts  in  Alberta. 


Lethbridge 
Medicine  Hat 
Fort  Macleod 
Calgary 
Drumheller 
Hanna 

Fort  McMurray 


Red  Deer 
Wetaskiwin 
Edmonton 
Vegreville 
Grande  Prairie 
Peace  River 


In  each  of  these  centers  there  is  a permanent 
clerk  of  the  Court  of  Queen's  Bench  office  staff. 

The  Court  of  Queen's  Bench  also  sits  in  7 circuit 
communities  of  Alberta,  in  which  no  permanent  Court  of 
Queen's  Bench  is  kept. 

The  seven  circuit  communities  are; 


Barrhead  Camrose 

Hinton  Lloydminster  Brooks 

St.  Paul  Blairmore 


Justices  of  the  Court  of  Queen's  Bench  are 
federally  appointed  and  are  properly  referred  to  as 

My  Lord. 
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111.  Court  of  Appeal  of  Alberta 

The  Court  of  Appeal  of  Alberta,  comprised  of  12 
Justices  and  the  Chief  Justice  of  Alberta,  sits  only  in 
Edmonton  and  Calgary. 

The  dates  and  places  for  sittings  of  Court  of 
Appeal  or  Queen's  Bench  are  fixed  each  year  by  the 
Cabinet,  and  then  the  Chief  Justice  assigns  a justice  to 
sit  on  each  of  those  dates  in  the  community  specified. 
Sometimes  there  are  special  sittings , but  these  sittings 
are  to  deal  with  special  cases  or  a back  log  of  cases. 
There  are  no  regular  sittings  of  the  Court  of  Appeal 
and  Court  of  Queen's  Bench  during  July  and  August. 

Justices  of  the  Court  of  Appeal  are  federally 
appointed  and  are  properly  referred  to  as  My  Lord. 


CIVIL  COURT  SYSTEM 

The  Court  of  Queen's  Bench  has  jurisdiction  to  hear  all 
civil  matters  in  Alberta.  The  jurisdiction  of  Small  Claims 
Court  is  limited  by  the  amount  of  money  that  is  involved. 


Court  of  Appeal  of  Alberta 


designates  route  of  appeal 
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CIVIL  COURT  SYSTEM 


This  court  system  involves  the  Provincial  Court,  Small 
Claims  Division,  the  Court  of  Queen's  Bench  of  Alberta,  the 
Surrogate  Court,  and  the  Court  of  Appeal  of  Alberta. 


A.  Small  Claims  Division  of  the  Provincial  Court  of  Alberta 

According  to  the  Provincial  Court  Act,  Provincial 
Judges  in  Alberta  have  jurisdiction  to  try  and  adjudi- 
cate upon  any  claim  or  counterclaim  for  debt  or  damages 
where  the  amount  claimed  does  not  exceed  $2000.00  (with 
the  exception  of  certain  types  of  matters  specified  in 
the  Act,  such  as  those  in  which  the  title  to  land  is 
brought  into  question). 

In  the  major  centers  of  Alberta,  that  is,  Calgary 
and  Edmonton,  special  Provincial  Judges  are  appointed 
who  handle  only  small  claims  matters  full-time.  So 
these  centers  have,  in  effect,  separate  and  distinct  Pro- 
vincial Courts  for  Small  Claims.  They  even  have  their 
own  separate  Small  Claims  court  clerks  and  other  staff 
personnel  in  these  centers. 

In  all  the  remaining  centers  in  Alberta,  the  same 
Provincial  Judges  handle  some  combination  of  criminal 
proceedings  and  family  and  youth  matters,  as  well  as 
small  claims. 

A small  claims  action  is  commenced  by  the  prepa- 
ration and  issuance  of  a Small  Claims  summons.  The 
whole  procedure  is  relatively  simple  and  parties  can 
handle  their  own  cases,  without  resorting  to  professional 
legal  representation. 

There  is  no  right  to  an  automatic  Default  Judge- 
ment (where  the  plaintiff  wins  simply  because  the 
defendant  does  not  appear  on  the  day  and  place 
appointed,  although  served  with  notice)  in  a Small 
Claims  matter  before  a Provincial  Judge.  The  plaintiff 
must  still  prove  his  or  her  case.  If  the  Judge  is 
satisfied  that  the  plaintiff  has  proved  the  case,  the 
Judge  may  enter  a Default  Judgement  against  the 
defendant. 


An  appeal  from  the  decision  of  a Provincial  Judge 
acting  under  the  Provincial  Court  Act  goes  to  a Justice 
of  the  Court  of  Queen's  Bench. 


This  court  also  deals  with  wages  owed  to  employ- 
ees under  the  provisions  of  the  Master  and  Servant  Act. 
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B.  Court  of  Queen's  Bench  of  Alberta 

The  Court  of  Queen's  Bench  acts  as  a court  of 
original  jurisdiction  — that  is,  it  hears  the  trials  and 
original  applications  of  serious  civil  matters.  Justices 
of  the  Court  of  Queen's  Bench  may  hear  and  decide  on 
any  civil  matter,  without  upper  or  lower  limit  as  to 
the  amount  of  money  claimed. 

Whether,  then,  a party  chooses  to  commence  an 
action  for  a small  claim  up  to  $2000  in  Provincial  Court 
or  the  Court  of  Queen's  Bench  may  be  simply  a matter 
of  preference,  dependent  on  considerations  of  convenience 
and  cost. 

Furthermore,  the  Alberta  Rules  of  Court  provide  a 
special  procedure  for  Court  of  Queen's  Bench  actions 
where  the  amount  claimed  does  not  exceed  $500.  This 
procedure  is  less  complicated  than  the  usual  Court  of 
Queen's  Bench  procedure.  For  example,  action  is  com- 
menced by  a Small  Debt  Summons  for  which  there  is  a 
standard  form,  rather  than  the  usual  Statement  of  Claim 
which  must  be  specially  written  by  a lawyer. 


The  advantage  of  going  to  Court  of  Queen's  Bench 
with  a Small  Claim,  rather  than  to  Provincial  Court, 
is  that  in  the  Court  of  Queen's  Bench  there  is  a right 
to  sign  default  judgment  (win  simply  on  the  basis 
that  the  defendant  doesn't  attend  though  served).  But 
even  with  the  simplified  Small  Claims  Procedure,  an 
action  in  the  Court  of  Queen's  Bench  is  more  complicated 
than  one  in  Provincial  Court  and  lawyers  are  usually 
required. 


The  party  launching  the  action  must  weigh  these 
factors  and  decide  which  is  the  better  course  for  her 
or  him. 


The  Court  of  Queen's  Bench  hears  appeals  from 
decisions  of  the  Provincial  Court  in  specific  civil 
matters . 

Appeals  from  decisions  of  the  Court  of  Queen's 
Bench  in  most  civil  matters  are  taken  to  the  Court  of 
Appeal  of  Alberta. 

C.  Surrogate  Court 

Although  in  law  it  is  a separate  Court,  in  fact 
it  is  composed  of  the  same  judges  as  compose  the  Court 
of  Queen's  Bench,  but  when  they  sit  to  hear  Surrogate 
Court  matters  they  assume  a new  legal  identity  and 
become  Surrogate  Court  Judges  for  the  time  being. 
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The  clerks  and  staff  of  the  Court  of  Queen's  Bench 
also  do  double  duty  as  clerks  and  staff  of  the  Surrogate 
Court . 


The  Surrogate  Court  is  part  of  the  Civil  System 
in  that  it  has  jurisdiction  over  wills  and  estates  (ie. 
determing  the  validity  of  a will,  issuing  or  revoking 
grants  of  probate  and  administration  and  all  matters 
relating  to  the  execution  and  administration  of  estates). 


Appeals  from  decisions  of  the  Surrogate  Court  go 
to  the  Court  of  Appeal  of  Alberta. 


D.  Court  of  Appeal  of  Alberta 

The  Court  of  Appeal  of  Alberta  is  the  Superior 
Court  of  civil  jurisdiction  in  Alberta.  Justices  of  the 
Court  of  Appeal  have  jurisdiction  to  handle  any  civil 
matter  that  could  be  handled  by  a Provincial  Court 
Judge  or  Court  of  Queen's  Bench  Justice. 


Justices  of  the  Court  of  Appeal  have  the  power  to 
handle  appeals  from  decisions  of  the  Court  of  Queen's 
Bench  and  the  Surrogate  Court  in  civil  matters.  In 
practice,  exercise  of  the  appeal  court  function  takes  up 
almost  all  of  their  time.  A minimum  of  three  justices 
will  hear  a case  that  comes  to  the  Court  of  Appeal. 


DOMESTIC  RELATIONS  COURT  SYSTEM 

The  main  issues  in  domestic  relations  include: 

( 1 ) maintenance 

(2)  custody/access 

(3)  property  settlements 

(4)  divorce 

(5)  wardship 

(6)  adoption 

(7)  peace  bond/restraining  order 

(8)  neglected  children 

(9)  juvenile  delinquents 
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These  matters  are  handled  by  the  following  courts: 


Court  of  Appeal  of  Alberta 


designates  routes  of  appeal 


DOMESTIC  RELATIONS  COURT  SYSTEM 

This  court  system  includes  the  family  and  youth  divi- 
sions of  the  Provincial  Court  of  Alberta,  the  Court  of  Queen’s 
Bench  of  Alberta  and  the  Court  of  Appeal  of  Alberta.  It 
handles  family  related  matters. 


1.  Family  Division  and  Youth  Division  of  the  Provincial 
Court  of  Alberta 

Every  judge  of  the  Family  Division  or  the  Youth 
Division  must  first  be  appointed  a judge  of  the  Pro- 
vincial Court.  But  not  every  judge  of  the  Provincial 
Court  receives  the  dual  appointment  to  the  Family  Court. 
However,  every  Provincial  Court  Judge  is  automatically 
a Judge  of  the  Youth  Division  to  hear  matters  under  the 
Young  Offenders  Act  (as  is  every  Court  of  Queen's  Bench 
and  Court  of  Appeal  Justice,  though  in  practice  only 
Provincial  Court  Judges  act  in  this  capacity) 
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Family  Division  and  Youth  Division  of  the  Provin- 
cial Court  are  held  in  about  55  communities  in  Alberta. 
Eight  of  these  communities  are  Family  and  Youth  Court 
base  points,  with  permanent  clerks  and  staff:  Edmonton, 

Calgary,  Hinton,  Red  Deer,  Lethbridge,  Medicine  Hat, 
Grande  Prairie  and  Fort  McMurray.  The  remaining  com- 
munities are  circuit  points  to  which  judges  and  clerks 
travel  to  hold  Family  and  Youth  Court. 


Presently 
Courts  in: 

there  are  sittings 

of  Family  and  Youth 

Airdrie 

Fort  Fitzgerald 

Olds 

Athabasca 

(Smith) 

Peace  River 

Banff 

Fort  Macleod 

Pincher  Creek 

Barrhead 

Fort  McMurray 

Ponoka 

Blairmore 

Fox  Creek 

Red  Deer 

Bonnyville 

Gleichen 

Rocky  Mtn.  House 

Brooks 

Grande  Cache 

Slave  Lake 

Calgary 

Grande  Prairie 

Spirit  River 

Camrose 

High  Level 

Stettler 

Cardston 

High  Prairie 

St.  Paul 

Claresholm 

High  River 

Strathmore 

Cochrane 

Hinton 

Taber 

Drayton  Valley 

Jasper 

Turner  Valley 

Drumheller 

Lac  La  Biche 

Valleyview 

Edmonton 

Lethbridge 

Vegreville 

Edson 

Lloydminster 

Wabasca 

Fairview 

Medicine  Hat 

Wainwright 

Fort  Chipweyan 

Okotoks 

Westlock 

Wetaskiwin 

Whitecourt 


Of  the  judges  who  cover  the  eight  base  points, 
Edmonton  and  Calgary  judges  function  only  as  Family 
and  Youth  Court  judges.  Red  Deer  and  Lethbridge  Family 
and  Youth  Court  judges  also  act  on  small  claims 
matters.  Judges  from  Medicine  Hat,  Grande  Prairie, 
Hinton,  and  Fort  McMurray  carry  out  their  full  range 
of  powers  as  judges  of  the  Provincial  Court,  as  well  as 
those  of  Family  and  Youth  Court  judges. 


Edmonton,  Calgary,  Red  Deer  and  Lethbridge  have 
separate  facilities  for  their  Family  and  Youth  Courts. 
In  Medicine  Hat  the  Family  and  Youth  Courts  are 
located  in  the  same  buildings  as  the  Court  of  Queen's 
Bench.  In  all  other  cases.  Family  and/or  Youth  Court 
share  Provincial  Court  facilities. 
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A.  Family  Division  of  Provincial  Court 

The  jurisdiction  of  the  judges  of  the  Family 
Division  extends  to  the  following  matters: 


Criminal  Code:  - family  non-support  charges 

- family  assault  charges 

- threats  or  fear  of  personal 
injury  to  family  member 
charges 


Domestic  Relations  - maintenance  orders  for 
Act:  separated  husbands  (and/or 

wives)  and  children 


School  Act; 


Child  Welfare 
Act: 


charges  against  adults  for 
failure  to  cause  a child  to 
attend  school  regularly 


charges  against  adults  for 
such  things  as  neglect  of 
children 


Provincial  Court 
Act: 


inforcement  of  maintenance 
orders  made  in  other 
jurisdictions 


Be  Youth  Division  of  Provincial  Court 


The  jurisdiction  of  Provincial  judges  exer- 
cising their  Youth  Division  powers  extend  to  the 
following  matters: 


Child  Welfare  - applications  for  temporary 
Act:  wardship  (not  exceeding  12 

months)  of  children  alleged 
to  be  neglected 


Young  Offenders  - criminal  charges  against  boys 
Act:  and  girls  under  18 


Appeals  from  decisions  of  the  Youth  Division 
go  to  the  Court  of  Queen's  Bench. 


1 1 . Court  of  Queen ' s Bench 

Certain  types  of  domestic  matters  are  by  statute 
made  specifically  the  business  of  the  Court  of  Queen's 
Bench.  The  main  ones  of  these  are: 
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(1) 

Adoptions  — under  part  3 of  the 
Welfare  Act. 

Child 

(2) 

Permanent  Wardship  applications  — 
part  2 of  the  Child  Welfare  Act. 

under 

(3) 

Paternity  matters  — under  part  2 
Maintenance  and  Recovery  Act. 

of  the 

(4) 

Appeals  from  Family  Court  decisions. 

(5) 

Divorces:  defended  and  undefended. 

(6) 

Judicial  separations. 

(7) 

Alimony  and  maintenance  matters  accom- 
panying divorces  and  judicial  separations. 

(8) 

Custody  and  access  of  children  matters 
accompanying  divorces  and  judicial  sepa- 
rations. 

(9) 

Guardianship  of  children  (shares 
diction  with  Surrogate  Court) 

juris- 

(10) 

Appeals  from  Family  Division  and 
Division  of  Provincial  Court  decisions 

Youth 

111.  Surrogate  Court 

This  court's  place  in  the  domestic  system  arises 
from  its  jurisdiction  over  the  guardianship  of  children. 


Surrogate  Court  Act:  - guardianship  of  children  issues 

that  accompany  testamentary 
(wills  and  estates)  matters. 

Domestic  Relations  - part  7 of  this  Act  gives  the 
Act:  Surrogate  Court  concurrent  juris- 

diction with  the  Court  of  Queen's 
Bench  to  deal  generally  with 

guardianship,  custody  and 

access  of  children. 

IV.  Court  of  Appeal  of  Alberta 

As  the  superior  court  in  the  province,  this  court 
has  plenary  jurisdiction  to  handle  any  domestic  matter, 
including  any  of  those  matters  which  statutes  allow 
other  courts  to  handle.  In  practice,  however,  it  would 
be  a very  rare  occurrence  for  a Court  of  Appeal  Justice 
to  make  a temporary  wardship  order,  or  adoption  order, 
for  instance  — - except  on  appeal. 

Hears  appeals  from  domestic  law  decision  of  the 

Surrogate  Court,  and  the  Court  of  Queen's  Bench. 
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CRIMINAL  COURT  SYSTEM 


COURT  OF  APPEAL  OF  ALBERTA 


designates  routes  of  appeal 


CRIMINAL  COURT  SYSTEM 

The  court  which  hears  a criminal  trial  depends  on  the 
kind  of  offence  being  tried. 

Kinds  of  Offences 

1.  Summary  Offences  - Summary  offences  are  tried  before  a 
provincial  judge  without  a jury.  These  offences  are 
generally  less  serious  in  nature  than  indictable  offences 
and  it  is  considered  that  it  is  more  important  to  have 
a short  and  speedy  trial  than  have  all  the  delays  and 
formality  of  a full  trial  by  indictment.  Summary  offences 
include  all  offences  under  provincial  statutes  and  many 
under  the  Criminal  Code  of  Canada  and  the  Narcotics 
Control  Act. 

2.  Indictable  Offences  - Indictable  offences  are  offences 
which  may  be  tried  by  the  full  criminal  trial  process. 
The  Criminal  Code  of  Canada  limits  the  procedure  in 
some  cases  so  that  the  trial  must  be  held  by  a Provin- 
cial Judge.  In  some  cases  the  accused  may  choose 
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whether  they  want  the  full  procedure  including  a pre- 
liminary hearing  and  trial  by  jury.  In  the  most  serious 
cases  the  full  procedure  is  mandatory.  Indictable 
offences  can  be  created  only  by  federal  legislation, 
and  include  murder,  assault,  theft,  trafficking  in  drugs. 


Sometimes  the  legislation  provides  that  the  offence  may 
be  either  summary  or  indictable.  When  this  arises,  the  prose- 
cutor has  the  right  to  choose  which  procedure  will  be 
followed.  The  consequences  are  usually  more  severe  for  the 
accused  when  the  offence  is  indictable. 


The  Court  of  Queen's  Bench  has  jurisdiction  over  appeals 
from  the  Provincial  Court  in  summary  conviction  criminal 
cases  and  the  trial  of  indictable  offences  by  election  (choice 
of  the  accused). 

The  Court  of  Queen's  Bench  has  absolute  jurisdiction 
over  the  trials  of  the  criminal  offences  listed  in  S.  427  of  the 
Criminal  Code  (ie.  being  an  accessory  after  the  fact  to  trea- 
son or  murder)  and  the  trial  of  any  indictable  offence  where 
the  accused  so  elects.  The  Court  of  Appeal  hears  appeals  from 
Provincial  Courts,  and  Court  of  Queen's  Bench  in  indictable 
matters . 


Public  Inquiries 


Public  inquiries  under  the  Fatality  Inquiries  Act  may 
or  may  not  have  juries.  Public  inquiries  are  held  to  establish 
the  identity  of  the  deceased,  as  well  as  the  date,  time, 
place,  circumstances,  cause  and  manner  of  death.  The  judge 
or  jury  may  make  recommendations  on  prevention  of  future 
occurrences  but  findings  of  legal  responsibility  are  not  per- 
mitted. Many  of  these  deaths  are  the  result  of  traffic  or 
industrial  accidents.  A Provincial  Court  judge  conducts  the 
inquiry  (formerly  called  an  inquest)  and  medical  examiners 
(doctors  who  were  previously  called  coroners)  or  the  police 
conduct  the  investigation.  Medical  examiners  deal  with 
inquiries  into  deaths  which  occur  unnaturally  or  unexpectedly 
or  which  cannot  be  explained. 
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EXERCISE 


1 

False 


Indicate  whether  each  of  the  following  statements  is  True  or 
by  circling  T or  F in  the  space  provided. 


1.  The  provincial  governments  delegate  some  of  T F 

their  authority , to  local  or  municipal  councils. 

2.  The  provinces  were  not  given  the  power  to  amend  T F 

their  written  constitutions,  but  rather  the 

federal  government  must  do  this  for  them. 

3.  The  Lieutenant-Governor  of  each  province  is  the  T F 

direct  representative  of  the  Queen. 

4.  The  Lieutenant-Governor  is  appointed  by  the  T F 

Queen  and  can  only  be  dismissed  by  her. 

5.  All  provincial  laws  are  assigned  to  a particular  T F 

governmental  department  for  administration. 

6.  Government  departments  may  be  abolished  or  T F 

created  as  is  deemed  necessary  by  the  Cabinet. 

7o  The  size  of  an  electoral  district  depends  upon  T F 

the  density  of  the  population. 

8.  Every  January  the  Alberta  Legislative  Assembly  T F 

meets  to  hold  its  annual  session. 


9.  If  a motion  of  non-confidence  is  upheld  in  the  T F 
Legislative  Assembly,  the  Premier  and  his 
Cabinet  must  resign. 


10.  The  Deputy  Minister  of  each  department  is  an  T F 
elected  representative  who  must  resign  when  the 
government  is  defeated  in  an  election. 


11.  Deputy  Ministers  of  each  department  formulate  T F 
policies  to  be  carried  out  by  their  particular 
department. 


12.  Any  town  in  Alberta  with  a population  over  T F 
1000  is  automatically  granted  city  status. 
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EXERCISE  2 


Fill  in  the  blank  spaces  in  the  following  statements;  only 
one  term  is  required  for  each  space. 

1.  The  structure  of  the  ten  provincial  governments  in  Canada  is 

almost  identical  to  that  of  the  government. 

2.  Provincial  legislation  under  the  terms  of  the  B.N.A.  Act  may 

be  disallowed  by  the  within  one  year. 


3. 

The  Lieutenant-Governor 

is  appointed  for  a term  of 

years . 

4. 

M.L.A.'s  are  elected  for  a maximum  period  of 

years . 

5. 

The  Alberta  Legislative 

Assembly  consists  of 

elected 

representatives. 

6. 

are  the  permanent  employees 

who  do  the  day-to-day 

work  of  the  government. 

7. 

The  basic  unit  of  local 

government  is  the 

8. 

The  local  expenses  of 

education  are  always  defrayed 

in  part 

by  the 

government. 

EXERCISE  3 

1.  Upon  what  system  of  law  and  practice  have  the  provincial 
governments  been  modelled  after? 


2.  From  what  sources  are  the  provincial  constitutions  derived? 
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3.  Briefly  describe  the  duties  of  the  Lieutenant-Governor. 


4.  Provincial  Cabinet  Ministers  perform  three  functions: 

(a)  

(b)  

(c) 


5.  Briefly  describe  the  duties  and  responsibilities  of  the 
Attorney-General's  Department. 


6.  Who  are  given  the  title  The  Honorable  before  their  name? 


- 44  - 


Lesson  3 


What  is  the  major  difference  between  the  provincial  and 
federal  legislatures? 


What  does  the  term  M.L.A.  stand  for? 


What  qualifications  are  necessary  to  vote  in  a provincial 
election  in  Alberta? 


What  are  the  chief  functions  and  duties  of  the  members  of 
the  Alberta  Legislative  Assembly? 

(a) 


(b) 

(c) 


What  is  the  purpose  of  the  Speech  from  the  Throne? 
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Briefly  define  the  role  of  the  provincial  ombudsman. 


What  types  of  services  do  local  governments  provide? 

(a)  

(b)  

(c)  

(d)  

(e)  

(f)  

(g)  

(h)  

(i) 


List  some  of  the  methods  by  which  a municipal  government 
collects  revenue  to  help  pay  for  the  services  it  provides. 


What  is  meant  if  a piece  of  legislation  is  declared  ultra 
vires? 
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16.  It  has  become  apparent  to  most  people  that  federal-provincial- 
municipal  relations  have  been  getting  worse  in  recent  years. 
At  the  root  of  the  problem  lie  the  difficulties  of  the  municipal 
governments.  What  are  the  difficulties  referred  to? 


EXERCISE  4 


Fill  in  the  blank  spaces  in  the  following  statements. 

1.  law  consists  of  those  fields  of  law  which 

are  concerned  with  the  state  and  with  the  relationship  of 
the  state  with  the  individual. 

2.  Civil  law  is  sometimes  called  law. 

3.  is  an  example  of  a wrong  which  may 

be  both  a tort  and  a crime. 


4.  Because  of  changing  conditions,  the  greatest  advantage  of 
case  law  is  that  it  is 


5.  Judges  must  retire  at  the  age  of  . 

6.  The  Supreme  Court  of  Canada  is  composed  of  ________  judges. 

7.  The  judgement  of  the  Supreme  Court  of  Canada  in  all  cases 
is 
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8.  The  Court  hears  all  cases  where  patents 

and  copyrights  are  concerned. 

9.  The  Alberta  Court  of  Appeal  sits  only  in  and 


10.  The  Federal  Court  also  acts  as  an  Court. 


11.  The  Small  Claims  Act  allows  a person  to  sue  in  most  civil 
matters  up  to  and  including  in  debt  or  damages. 


12.  When  people  die,  the  property  they  leave  is  known  as  their 


13.  In  Alberta,  anyone  under  years  of  age  is  a juvenile. 


14.  Public  inquiries  were  formerly  called 


EXERCISE  5 


In  the  space  provided  write  the  name  of  the  court  of  law  in 
which  each  of  the  following  cases  would  be  tried. 


1 . Roy  Adams  receives  a parking  violation  ticket  for  overstaying 
the  time  permitted  in  the  parking  area.  He  tears  up  the 
ticket  and  fails  to  pay  the  fine.  Eventually  he  receives  a 
summons  to  appear  in  court. 


2. 


Mary  Jane  Adair  has  instituted  divorce  proceedings  against 
her  husband,  John  Walter  Adair. 
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3.  The  inquiry  into  the  death  of  an  unidentified  man  whose 
body  was  found  floating  in  Lake  Wabamun. 


4.  P.R.  Alder  sues  the  Pioneer  Construction  Company  for  damages 
amounting  to  $1000  claiming  that  defective  construction  of  the 
cellar  stairs  caused  him  to  fall  and  break  his  leg. 


5.  Mary  Jones,  aged  fifteen,  is  accused  of  breaking  into  a gro- 
cery store  and  stealing  gum,  chocolate  bars,  and  cigarettes. 


6.  Gregory  Amos  applied  to  the  Commissioner  of  Patents  for  a 
patent  on  a machine  that  he  invented.  His  application  is 
refused  on  the  grounds  that  it  is  merely  an  improvement  on 
a type  already  patented.  He  appeals  the  decision. 


7.  Betty  Andrews  sues  Gordon  Armitage  to  recover  a debt  of 
$92.75. 


8. 


The  estate  of  the  late  Helen  Arnold  is  to  be  distributed  to 
her  heirs. 
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EXERCISE  6 


Choose  ONE  of  the  following  positions  which  you  would  like 


in  a 

short  essay 

(250-300  words) 

describe : 

(a) 

the  duties 
position. 

and  responsibilities  of 

the 

(b) 

the  reasons 

you  would  like 

to  fill  it. 

(c) 

the  types 
expected  to 

of  problems 
face,  and 

you  could 

be 

(d) 

the  degree 
would  have 

of  influence  you  think  you 
in  determining  governmental 

policies  which  would  affect  the  general 
populace. 

Choose  only  ONE  of  the  following: 


(1) 


A Member  of  Parliament  or 


(2)  An  M.L.A. 
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The  End  of  Lesson  Three 
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Ignorance  of  the  law  excuses  no  man;  not 
that  all  men  know  the  law,  but  because  'tis  an 
excuse  every  man  will  plead  and  no  man  can  tell 
how  to  confute  him." 

- John  Selden 


THE  DIFFERENCE  BETWEEN  CIVIL  AND  CRIMINAL  WRONGS 


The  difference  between  civil  and  criminal  wrongs 
depends  on  the  nature  of  the  appropriate  remedy  provided  by 
law.  A civil  wrong  is  one  which  gives  rise  to  civil 

proceedings,  that  is,  proceedings  which  have  as  their 
purpose  the  enforcement  of  some  right  claimed  by  the  plaintiff 
as  against  the  defendent,  such  as: 

(1)  the  recovery  of  a debt 

(2)  the  specific  performance  of  a contract 

(3)  the  injunction  against  a threatened  injury 

(4)  the  recovery  of  damages  for  an  injury  committed. 

Criminal  proceedings,  on  the  other  hand,  are  those 
which  have  for  their  object  the  punishment  of  defendents  for 

some  act  of  which  they  are  accused. 

It  is  often  the  case  that  the  same  wrong  is  subject  to 
both  civil  and  criminal  proceedings;  for  example  — assault, 
libel,  theft,  and  vandalism  are  wrongs  of  this  kind. 

Generally,  in  all  cases  the  civil  and  criminal  remedies  are 
separate.  The  wrongdoer  may  be  punished  criminally  by 

imprisonment  or  otherwise,  and  may  also  be  compelled  in 
civil  action  to  pay  damages  or  make  restitution  to  the  injured 
person. 

Crime  is  the  doing  of  an  act  or  the  omission  of  a duty 
forbidden  by  law  and  for  which  the  state  has  the  power  to 
punish.  The  Criminal  Code,  a federal  statute,  contains  the 
bulk  of  criminal  offences  that  exist  in  Canada. 

In  civil  cases,  wrongdoers  are  not  punished;  they  only 
suffer  so  much  harm  as  is  necessary  to  make  good  the  wrong 
they  have  done.  The  person  who  has  suffered  gets  a definite 
benefit  from  the  law,  or  at  least  avoids  a loss. 

On  the  other  hand,  in  the  case  of  crimes,  the  main 
object  of  the  law  is  to  punish  wrongdoers;  to  give  them  and 
others  a strong  inducement  not  to  commit  the  same  or  similar 
crimes,  possibly  to  reform  them,  possibly  to  satisfy  the 
public  sense  that  wrongdoing  ought  to  meet  with  punishment. 
But  this  punishment  does  not  directly  benefit  the  person 
injured.  If  a fine  is  ordered  it  goes  to  the  state.  If  the 
guilty  person  is  imprisoned,  the  injured  party  or  their 
relations  may  feel  some  satisfaction,  but  the  satisfaction  of 
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their  feelings  ought  not  to  be  regarded  as  the  reason  for  | 
the  punishment.  In  all  cases  of  crime  the  law  treats  the 
wrongdoing  as  not  merely  an  injury  to  an  individual  but  as 
a matter  of  public  concern. 

A person  who  suffers  a civil  injury  need  not  sue  the 
wrongdoers,  and  may  agree  not  to  sue  them.  When  a crime 
has  been  committed  the  person  injured  cannot  prevent  pro- 
ceedings being  taken  to  punish  the  wrongdoer,  and  an  agree- 
ment not  to  prosecute  is  a criminal  offence. 


PROCEDURE  IN  CIVIL  CASES 

The  first  step  in  a civil  case  is  usually  the  interview 
between  a lawyer  and  client.  The  client  should  give  the 
lawyer  a full  and  frank  account  of  all  the  facts,  both  favor- 
able and  unfavorable.  It  is  on  the  basis  of  the  client's 
account  that  the  lawyer  must  advise  the  client  as  to  the 
client's  legal  rights  and  duties  and  what  steps  should  be 
takent  to  enforce  or  defend  a claim. 

In  civil  cases  the  injured  party  must  initiate  legal 
proceedings.  Such  a person  is  called  the  complaining  party 
or  the  plaintiff.  The  plaintiff  starts  an  action  or  lawsuit 
because  of  a belief  that  another  party  called  the  defendant, 
owes  something,  or  should  do  something,  or  should  stop  doing 
something . 


When  a lawyer  advises  their  clients  that  they  have  a 
cause  of  action,  the  clients  must  decide  whether  to  take  the 
case  to  court.  In  many  instances  a lawyer  advises  the  clients 
to  settle  the  case  out  of  court.  For  example,  a plaintiff  may 
have  an  excellent  case,  but  the  amount  involved  or  the 
uncertainty  of  collecting  the  judgment  may  make  a lawsuit 
unwise.  Sometimes,  as  where  business  or  social  relationships 
are  involved,  it  may  be  better  not  to  pursue  or  resist  a 
claim,  quite  apart  from  the  legal  rights  of  the  parties 
concerned. 


In  a civil  case  it  is  open  to  the  parties  to  settle  their 
differences  out  of  court  at  any  time  until  the  case  is  con- 
cluded. One  of  the  advantages  of  a settlement  out  of  court  is 
the  avoiding  of  court  costs  which  the  loser  is  usually 
required  to  pay. 


If  the  plaintiff  decides  to  pursue  the  claim  in  court,  a 

writ  of  summons  is  issued,  generally  by  the  Clerk  of  the 

Court  at  the  request  of  the  plaintiff.  The  writ  of  summons  is 

addressed  to  the  defendant.  It  sets  out  the  names  of  the 
parties  and  states  the  general  nature  of  the  plaintiff's 

claim.  The  defendant  is  required  to  enter  a defence  at  the 
Court  Registry.  If  not  done  so  within  a prescribed  time  limit, 
the  plaintiff  may  obtain  judgment  by  default. 
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If  the  defendant  enters  an  appearance  within  the 
required  time  limits,  there  occurs  an  exchange  of  documents 
between  the  plaintiff  and  the  defendant.  These  are  called  the 
pleadings.  Firstly,  the  plaintiff  sends  the  defendant  a 
statement  of  claim.  In  this  is  stated  in  detail  the  circum- 
stances on  which  the  claim  is  based,  and  explains  how  the 
plaintiff  arives  at  the  money  figure  which  is  asked  for. 


The  defendant  replies  to  the  statement  of  claim  with  a 
detailed  defence.  In  this  defence  the  defendant  might: 


(1) 

claim 

that 

the 

events  did 

not 

occur  as 

described  by  the 

plaintiff ; 

(2) 

may 

admit 

the 

events  occurred. 

but 

deny 

that 

there 

was  anything 

wrongful 

or 

injurious  about  them; 

(3) 

may 

admit 

that 

the  events 

occurred, 

and 

that 

they 

were 

wrongful, 

but 

deny 

that 

the  plaintiff  suffered  any  loss. 


The  defendant  might  also  lodge  a counterclaim  against 

the  plaintiff,  or  may  attempt  to  set  off  against  the  plaintiff's 
claim  an  unpaid  amount  which  is  owing  by  the  plaintiff.  The 
plaintiff  may  then  prepare  a defence  to  the  defendant's 
counterclaim,  along  with  a reply  to  the  defendant's  defence. 
After  all  of  these  pleadings,  nine  of  ten  cases  will  be 

settled  out  of  court. 

If  no  settlement  is  reached,  two  further  steps  called 
the  "Discovery  of  Documents"  and  "Examination  for  Discovery" 
may  be  taken  to  ascertain  facts  before  the  case  comes  up  for 
hearing.  Either  the  plaintiff  or  the  defendant  may  issue  a 

demand  for  discovery  of  documents,  that  is,  either  party  may 
demand  to  see  the  documents  which  may  be  introduced  in 

evidence  at  the  trial. 

Either  party  may  also  demand  an  examination  for 

discovery  by  which  each  party  may  be  cross-examined  by 
the  opposing  party's  lawyer.  The  information  obtained  is 
taken  down  in  writing  and  may  be  introduced  at  the  trial. 
Frequently,  as  a result  of  the  examination  for  discovery, 
the  parties  agree  to  settle  out  of  court  and  withdraw  the 
case.  But  if  a settlement  cannot  be  arrived  at,  the  case 
will  go  to  trial  where  witnesses  may  be  called  to  give 

evidence  or  to  produce  documents. 

In  certain  cases  the  court  may  be  assisted  by  a civil 
jury.  Today  civil  juries  are  seldom  used.  Usually  in  civil 

actions  the  judge  is  sitting  alone.  The  judge  applies  the 
facts  of  the  case  to  the  law,  reaches  a decision,  and  gives 

judgment  and  usually  the  reasons  for  the  decision.  In  a 
straightforward  case,  judgment  is  given  immediately;  in 
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complicated  cases  judgment  may  be  reserved  to  a later  date. 
At  the  judge's  discretion,  the  loser  may  be  ordered  to  pay  the 
winner's  legal  expenses.  Rules  of  court  establish  the  scale  of 
costs,  which  includes  a lawyer's  reasonable  charge. 

The  loser  may  decide  to  appeal  the  case  to  a higher 
court;  most  cases  can  be  appealed.  If  the  appeal  is  allowed, 
the  court  of  appeal  may  confirm  or  reverse  the  judgment  of 
the  trial  court,  or,  in  some  cases,  it  may  order  a new  trial. 


PROCEDURE  IN  CRIMINAL  CASES 

The  procedure  in  criminal  cases  depends  upon  the  class 
of  crime  involved.  Crimes  may  be  divided  into  two  classes: 


(1)  offences  punishable  on  summary  convictions, 
that  is,  less  serious  offences  when, 
following  an  arrest  or  summons,  the 
accused  appears  before  a provincial  judge 
for  trial,  and 

(2)  indictable  offences,  that  is,  the  more 
serious  crimes  such  as  treason,  felonies, 
and  grave  misdemeanors. 

Felonies  are  generally  those  offences  which  are  punish- 
able by  confinement  in  a federal  penitentiary  for  at  least 
two  years.  Such  acts  as  murder,  manslaughter,  arson,  robbery, 
kidnapping,  bigamy,  some  kinds  of  forgery,  counterfeiting, 
and  perjury  are  felonies. 

Grave  misdemeanors  and  lesser  offences  are  usually 
punishable  by  a fine  or  a relatively  short  time  in  prison. 

Such  offences  as  theft,  assault  and  battery,  and  disturbing 
the  peace  are  grave  misdemeanors. 

When  a crime  is  alleged  to  have  been  committed,  a 
search  warrant  may  be  issued  by  a justice  of  the  peace  to 
the  police.  The  search  warrant  sets  out  things  to  be  searched 
for,  the  place  where  they  are  alleged  to  be,  and  the  grounds 
for  believing  that  an  offence  has  occurred. 

In  most  cases,  however,  a search  warrant  is  unneces- 
sary as  there  is  sufficient  evidence  at  hand  to  proceed 

without  further  investigation.  A summons  is  issued  in  cases 
where  the  offence  is  not  serious  and  the  accused  is  likely  to 
appear  in  court  if  required;  it  is  a written  order  of  a 
justice  of  the  peace  or  a judge  requiring  the  accused  to 

appear  at  a specified  time  and  place  to  answer  the  charge 

stated  in  the  summons. 
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If  it  is  a serious  charge  a warrant  for  arrest  will  be 
issued.  This  is  a written  order,  addressed  to  the  police  from 
a justice  of  the  peace  or  a judge,  ordering  the  police  to 
arrest  the  accused  and  bring  them  before  a justice  of  the 
peace  or  a judge  to  answer  to  the  charge. 

The  police  may  arrest  without  a warrant  any  persons 
who  have  committed  an  indictable  offence,  or  who  on  reason- 
able and  probable  grounds  they  believe  have  committed  or  are 
about  to  commit  an  indictable  offence,  or  any  persons  they 
find  committing  a criminal  offence. 

The  police  must  tell  arrested  persons  immediately  why 
they  are  being  arrested.  They  must  also  tell  them  that  they 
are  not  compelled  to  make  a statement  to  the  police,  but  that 
if  they  do  make  a statement  it  will  be  used  as  evidence  in 
court.  The  police  must  give  arrested  persons  an  opportunity 
to  get  in  touch  with  a lawyer. 

Although  arrested  persons  are  entitled  to  be  told  why 
they  are  being  arrested,  there  are  times  when  an  explanation 
is  not  necessary  or  when  it  is  impractical,  such  as  when 
individuals  are  caught  in  the  act  of  committing  a crime  and 
it  is  reasonable  to  believe  that  they  already  know  the  facts 
for  which  they  are  arrested,  or  when  it  is  necessary  to 
arrest  a violent  criminal. 

Generally  speaking,  persons  have  the  right  to  remain 
silent  when  being  questioned  by  police.  There  are,  however, 
a few  exceptions.  For  example,  where  individuals  appear  not 

to  have  any  visible  means  of  support  and  are  found  wandering 
about  or  trespassing,  they  might  be  required  by  the  police 
to  identify  themselves.  Another  example  is  the  provision  of 
"The  Highway  Traffic  Act"  which  requires  a statement  to  be 
made  under  certain  conditions  when  an  accident  has  occurred. 

When  the  accused  are  not  charged  with  an  indictable 
offence  they  may  receive  a summary  trial  before  a provincial 
judge.  Some  offences  (such  as  petty  theft,  vagrancy,  disturbing 
public  worship,  cruelty  to  animals,  and  some  offences 
committed  in  the  operating  of  automobiles)  are  always  by 

summary  trial.  The  outcome  of  the  summary  trial  will  be  a 
dismissal  or  an  acquittal,  in  which  event  the  accused  will  go 
free,  or  a conviction,  in  which  event  they  will  receive  a 
sentence.  The  sentence  may  be  a suspended  sentence,  a fine, 
imprisonment  or  both  a fine  and  imprisonment. 

Where  the  accused  are  charged  with  an  indictable  offence 
which  is  not  considered  too  serious  (such  as  common  assault 
and  certain  driving  offences)  they  may  have  the  choice  of  a 
"speedy  trial"  before  a provincial  judge,  a trial  before  a 
judge,  or  a trial  by  a court  composed  of  a judge  and  a 

jury.  The  accused  must  decide  the  type  of  trial  they  want 

before  the  preliminary  hearing.  If  they  choose  trial  by  a 
provincial  judge  there  is  no  need  for  a preliminary  hearing. 
Generally  speaking  the  speedy  trial  applies  only  to  offences 
for  which  the  penalty  is  a sentence  of  less  than  five  years. 
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When  persons  are  charged  with  an  indicatable  offence, 
except  where  they  may  and  do  choose  a speedy  trial  before  a 
provincial  judge,  the  course  of  action  has  two  stages: 

(1)  the  preliminary  hearing,  and 

(2)  the  actual  trial. 


The  Preliminary  Hearing 

The  purpose  of  the  preliminary  hearing  is  to  determine 
whether  there  is  a reasonable  cause  for  bringing  the  accused 
to  trial.  The  preliminary  hearing  takes  place  before  a 
provincial  judge.  At  this  point  the  accused  are  not  on  trial; 
their  liberty  is  not  at  this  point  in  danger.  The  judge  does 
not  determine  whether  the  accused  is  guilty  or  innocent.  If 
on  the  evidence  at  the  preliminary  hearing  the  judge  is  of 
the  opinion  that  there  is  no  case  against  the  accused,  the 
charge  against  them  is  dismissed. 

If  the  judge  thinks  there  is  a case,  the  accused  is 
committed  to  trial.  Until  the  trial  the  accused  will  be  kept  in 
custody  or  released  on  bail,  as  the  court  decides.  In  making 
this  decision  the  character  and  circumstances  of  the  accused 
and  the  nature  of  the  offence  will  be  taken  into  account. 
(Bail  is  security,  money  or  rights  to  property,  posted  by  the 
accused,  or  someone  acting  for  them,  as  a guarantee  that 
they  will  appear  in  court  to  face  trial  at  the  time  set  by 

the  court.) 

NOTE:  The  terms  ’provincial  judge'  and  'magistrate'  are 

often  used  interchangeably  in  news  reports. 

The  Actual  Trial 

The  trial  may  be  before  a judge,  or  before  a court 
composed  of  a judge  and  a jury.  If  the  trial  is  before  a 

judge  sitting  alone,  the  judge  hears  the  case  and  decides 
guilt  or  innocence  of  the  accused.  If  innocent,  the  accused 

is  acquitted;  if  guilty,  the  judge  pronounces  sentence. 

In  a jury  trial  the  judge  presides  over  the  conduct  of 
the  trial.  The  fate  of  the  accused  is  in  the  hands  of  a jury. 
After  the  evidence  is  in  and  the  lawyers  for  both  the  pro- 
secution and  the  defence  have  addressed  the  court,  the  judge 
sums  up  the  evidence  and  instructs  the  jury  as  to  the  kind 

of  finding  it  must  make.  The  jury  then  retires  to  consider  all 
it  has  heard;  they  must  find  the  accused  guilty  or  innocent. 


The  prosecutor's  responsibility  is  to  put  before  the 
court  the  case  against  the  accused.  It  is  the  duty  of  the 
lawyer  for  the  defence,  or,  as  they  are  called,  the  Council 
for  the  Defence,  to  put  forward  every  possible  defence 


Law  20 


- 7 - 


Lesson  4 


available  to  the  accused.  The  accused  may  have  committed 
the  act  with  which  they  are  charged  but  they  may  have 
available  a defence  such  as  self-defence,  provocation,  or 
insanity. 


A brief  outline  of  the  formal  procedure  used  in  criminal 
courts  is  as  follows: 

the  prosecution  attorney  summarizes  the 
facts  of  the  case. 

the  prosecution  attorney  introduces  wit- 
nesses who  are  expected  to  prove  the 
commission  of  the  alleged  crime.  These 
witnesses  are  cross-examined  by  the 

accused  or  their  lawyer  in  an  attempt 
to  weaken  the  prosecution's  case  by 

casting  doubt  on  the  accuracy  of  the 
witnesses'  statements. 

the  defence  calls  its  own  witnesses  who 

answer  the  questions  of  the  accused  or 
their  lawyer.  These  witnesses  are  subject 
to  cross-examination  by  the  prosecution. 

the  prosecution  and  the  defence  make 

their  arguments  to  the  Court. 

the  judge  summarizes  the  evidence  and 
instructs  the  jury  (if  there  is  one)  as 
to  the  verdicts  it  may  make. 

the  verdict  is  given  by  the  jury  or 
judge. 

if  the  accused  is  guilty,  the  judge 
imposes  sentence. 


The  conviction  by  a judge  or  a jury  may  be  appealed 

on  the  grounds  that  the  verdict  was  unreasonable  or  that 
there  was  a wrong  decision  on  some  point  of  law.  If  the 

court  allows  the  appeal  it  may  quash  the  conviction  and 
acquit  the  accused  or  direct  a new  trial  as  it  sees  fit. 

Sometimes  it  is  the  sentence  that  is  appealed;  and  if  the 

appeal  is  allowed,  the  punishment  may  be  modified  or 

increased  as  the  case  may  be. 


Adjournment 

Neither  the  defence  nor  the  prosecution  is  forced  to 
bring  its  case  to  trial  before  it  is  ready  to  do  so.  With 
their  duty  to  ensure  the  fairest  possible  trial,  the  judge  will 
normally  accept  a variety  of  good  reasons  for  postponing  a 
case.  By  this  procedure,  termed  an  adjournment,  a case  may 
be  kept  out  of  courts  for  weeks  and  even  months.  However, 
an  adjournment  cannot  be  sought  by  either  the  Crown  or  the 
defence  simply  to  delay  the  process  of  law. 
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Judges  may  grant  an  adjournment  because  more  time  is 
needed  to  prepare  arguments  or  because  witnesses  may  be 
unavailable  until  a later  date. 

Judges  may  postpone  sentencing  until  they  have  received 
reports  from  probation  officers.  These  can  assist  judges  in 
determining  what  the  most  appropriate  sentence  might  be.  For 
instance,  a study  into  the  offenders'  backgrounds  and  present 
family  situations  might  influence  judges  to  release  the 
prisoners  on  probation  rather  than  send  them  to  jail.  In  a 
difficult  case,  especially  where  fine  points  of  law  have  been 
argued  by  counsel,  judges  may  simply  require  extra  time  to 
consult  legal  authorities  or  just  to  think  the  matter  over. 

Long,  exhaustive  and  expensive  delays  in  the  judgment 
of  an  action  are  caused  also  by  the  sheer  volume  of  cases 
before  the  courts.  The  longest  delays  occur  in  the  higher 
courts,  particularly  in  the  provincial  Appeal  Courts  and  the 
Supreme  Court  of  Canada.  Even  at  the  best  of  times,  a trial 
before  a high  court  can  be  delayed  because  these  courts  sit 
for  only  limited  periods  during  the  year. 

Long  delays  can  also  have  an  effect  on  the  cases  them- 
selves. The  defence  may  sometimes  succeed  in  having  a case 
dropped  for  want  of  prosecution  (for  example,  if  a key  witness 
dies  or  moves  out  of  the  country. ) 

Further  delay  in  the  final  settlement  of  a case  can 
arise  from  the  right  of  appeal  which  convicted  persons  may 
exercise;  even  though  justice  appeared  to  have  been  done  in 
the  lower  court.  Some  people  might  argue  that  the  law  is  not 
fair  in  this  instance;  individuals  with  enough  money  to  pay 
for  a string  of  appeals  can  extend  their  freedom  over  a long 
period  while  further  argument  is  heard;  yet  other  individuals , 
in  the  same  circumstances  but  without  the  same  resources, 
might  have  no  choice  but  to  accept  the  verdict  given  by  a 
lower  court  and  go  to  jail,  if  that  is  their  sentence. 


The  Jury 

A jury  is  a panel  of  ordinary  citizens  called  to  deter- 
mine a case  and  render  a verdict  in  a court  of  law.  However, 
given  a choice,  the  tendency  seems  to  be  for  a defendant  to 
choose  trial  by  judge  alone  when  permitted.  This  reflects  the 
present  belief  that  the  Court  (i.e.  judge)  is  likely  to  be 
more  liberal  than  the  general  citizenry. 

Certain  individuals  are  exempt  from  jury  duty;  these 
include  members  of  federal  and  provincial  governments, 

judges,  police,  the  clergy,  lawyers,  doctors,  members  of  the 
press,  the  Canadian  Armed  Forces  and  those  employed  in 
some  essential  services.  Jurors  are  drawn  from  either  tax- 
assessment  roles  or  voter's  lists  and  are  paid  a fee  for  each 
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day  they  serve  the  court;  in  addition,  they  are  sometimes 

granted  travelling  expenses.  Both  prosecution  and  defense 
have  the  right  to  challenge  jurors  for  partiality  or  to  com- 
plain that  the  jury  was  not  properly  and  fairly  selected. 
Anyone  who  is  seen  to  be  prejudiced  for  or  against  the 
accused  will  not  be  allowed  to  serve. 

In  Alberta,  a jury  in  a criminal  proceeding  is  composed 
of  12  members,  while  in  civil  proceedings  a jury  is  composed 
of  6 members. 

LAW  ENFORCEMENT  AGENCIES 

It  is  often  thought  that  the  police  represent  the  law. 
It  would  be  more  accurate  to  say  that  they  represent  the 

force  behind  it.  Our  enjoyment  of  the  rule  of  law  depends 
partly  on  the  nature  and  calibre  of  our  police  forces.  In 
our  Canadian  democracy  the  police  are  servants  of  the 

people.  They  are  charged  with  the  enforcement  of  those  laws 
and  regulations  which  the  people,  through  their  elected 

representatives,  deem  necessary  for  the  maintenance  of  order 
and  security  within  the  country.  They  are  not,  as  in  totali- 
tarian countries,  the  armed  tool  by  means  of  which  the 
ruling  authorities  impose  their  will  on  the  people.  In  a 

democracy  the  police  act  on  the  people's  behalf. 

The  police  forces  of  Canada  are  organized  in  three 
groups : 

(1)  the  federal  force,  which  is  the  Royal 

Canadian  Mounted  Police; 

(2)  Provincial  police  forces  — Ontario  and 

Quebec  have  their  own  provincial  police 

forces  but  all  other  provinces  engage  the 

services  of  the  Royal  Canadian  Mounted 
Police  to  perform  parallel  functions  within 
their  borders;  and 

(3)  Municipal  police  forces  — most  urban 

centres  of  reasonable  size  maintain  their 
own  police  forces  or  engage  the  services 
of  the  provincial  police,  under  contract, 
to  attend  to  police  matters.  In  addition, 
the  Canadian  National  Railway,  the 
Canadian  Pacific  Railway  Company  and 
the  National  Harbours  Board  have  their  own 
police  forces. 

The  Royal  Canadian  Mounted  Police 

The  Royal  Canadian  Mounted  Police  is  a civil  force 
maintained  by  the  federal  government.  It  was  established  in 
1873  as  the  North-West  Mounted  Police  for  service  in  what 
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was  then  the  North-West  Territories  and,  in  recognition  of  its 
services,  was  granted  the  use  of  the  prefix  Royal  by  King 
Edward  Vll  in  1904.  Its  sphere  of  operations  was  expanded 
in  1918  to  include  all  of  Canada  west  of  Thunder  Bay  and  in 
1920  it  absorbed  the  Dominion  Police,  its  headquarters  was 
transferred  from  Regina  to  Ottawa  and  its  title  was  changed 
to  Royal  Canadian  Mounted  Police. 

The  force  now  operates  under  authority  of  the  Royal 
Canadian  Mounted  Police  Act  of  1970.  It  is  responsible  to  the 
Solicitor-General  of  Canada  and  is  controlled  and  managed  by 
a Commissioner  who  holds  the  rank  and  status  of  a Deputy 
Minister  and  is  empowered  under  the  Act  to  appoint  members 
to  be  peace  officers  in  all  provinces  and  territories  of 
Canada. 

The  administration  of  justice  within  the  provinces, 
including  the  enforcement  of  the.  Criminal  Code  of  Canada,  is 
part  of  the  power  and  duty  delegated  to  the  provincial 
governments.  All  provinces,  except  Ontario  and  Quebec,  have 
entered  into  contracts  with  the  Royal  Canadian  Mounted 
Police  to  enforce  criminal  and  provincial  laws,  under  the 
direction  of  their  respective  Attorneys-General.  In  addition 
to  these  eight  provinces,  the  force  is  under  agreement  to  pro- 
vide police  services  to  more  than  160  municipalities.  The 
force  maintains  liaison  officers  in  London,  Paris,  Hong  Kong 
and  Washington  and  represents  Canada  in  the  International 
Criminal  Police  Organization,  which  has  its  headquarters  in 
Paris. 


The  12  Operational  Divisions,  alphabetically  designated, 
make  up  the  strength  of  the  force  across  Canada;  they  com- 
prise 41  subdivisions  which  include  689  detachments.  Head- 
quarters Division,  as  well  as  the  Office  of  the  Commissioner , 
is  located  at  Ottawa.  Divisional  Headquarters,  for  the  most 
part,  are  located  in  the  provincial  capitals,  except  for  C 
Division  which  is  in  Montreal  and  A and  G Divisions  which 
are  in  Ottawa.  Air  Division,  also  with  headquarters  in 
Ottawa,  supports  the  Operational  Divisions  by  providing 

transportation  and  related  services.  N Division  in  Ottawa  and 
Depot  Division  in  Regina  are  Training  Divisions. 

A teletype  system  links  the  widespread  divisional  head- 
quarters with  the  administrative  centre  at  Ottawa  and  a 
network  of  fixed  and  mobile  radio  units  operates  within  the 
provinces.  The  focal  point  of  the  criminal  investigation  work 
of  the  force  is  the  Directorate  of  Laboratories  and  Identifi- 
cation; its  services,  together  with  those  of  divisional  and 
subdivisional  units  and  of  five  Crime  Detection  Laboratories, 
are  available  to  police  forces  throughout  Canada. 

The  Canadian  Police  Information  Centre  at  R.C.M.P. 
Headquarters,  a duplexed  computer  system,  is  staffed  and 
operated  by  the  force.  Law  enforcement  agencies  throughout 
Canada  have  access  via  a series  of  remote  terminals  to  infor- 
mation on  stolen  vehicles,  licences,  and  wanted  persons. 
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The  R.C.M.P.  operates  the  Canada  Police  College  at 
which  force  members  and  selected  representatives  of  other 
Canadian  and  foreign  police  may  study  the  latest  advances 
in  the  fields  of  crime  prevention  and  detection. 


Provincial  Police  Forces 

At  the  provincial  level,  only  the  provinces  of  Ontario 
and  Quebec  have  a distinct  provincial  police  force  responsible 
for  law  enforcement  on  lands  belonging  to  the  Crown  in  the 
province  as  well  as  other  jurisdictions  within  their  own 
powers  and  not  otherwise  assigned  to  a municipal  force  or 
the  Royal  Canadian  Mounted  Police.  These  two  provincial 
police  forces  are  governed  in  turn  by  provincial  legislation. 


Municipal  Police  Forces 

Municipal  police  forces  are  governed  by  provincial 
legislation  and  the  requirements  vary  from  province  to  pro- 
vince. In  Alberta  those  areas  that  do  not  have  a municipal 
police  force  contract  out  law  enforcement  duties  to  the 
R.C.M.P.  Some  small  municipalities  may  have  a police  force 
of  their  own  but  they  only  have  authority  to  enforce  municipal 
by-laws.  In  order  for  these  municipalities  to  have  the  full 
protection  of  the  law  and  be  able  to  effect  arrests  for 
offences  committed  under  the  Criminal  Code  or  other  statutes 
(either  federal  or  provincial),  a said  municipality  must  con- 
tract with  the  R.C.M.P. 


Training 


All  of  the  various  provincial  Police  Acts  require  that 
a candidate,  to  be  eligible  to  join  a police  force,  must  be 
free  of  a criminal  record  (felony  or  indictable  offence). 


The  training  of  police  constables  starts  during  their 
probationary  period  with  in-service  training  within  the 
police  force  itself.  If  candidates  are  found  to  have  the 
necessary  qualifications  and  are  able  to  absorb  the  instruc- 
tion given,  they  may  then  be  taken  on  as  members  of  the 
force.  These  initial  phases  are  very  similar  for  all  forces, 
whether  the  R.C.M.P.,  provincial  or  municipal. 

Once  members  of  the  force,  the  constables  continue  to 
perfect  themselves  by  further  in-service  training,  and  many 
opportunities  are  offered  at  the  various  Police  Colleges  across 
the  country.  In  some  provinces,  once  probationary  recruits 
have  passed  the  initial  stage,  they  are  then  required  to 
attend  a Police  Academy  in  order  to  qualify  for  continuance. 
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Further  training,  sometimes  to  a very  senior  academic 
level,  can  be  carried  on  while  a member  of  the  force.  Uni- 
versity degrees  among  serving  personnel  are  becoming  more 
and  more  frequent. 


Police  Questioning  and  Arrest 

This  is  an  appropriate  point  at  which  to  discuss  your 
rights  and  recommended  attitudes  when  you  are  stopped  by 
the  police  for  identification  or  questioning.  If  you  feel 
blameless,  you  are  strongly  urged  to  co-operate  with  them  to 
the  fullest  extent.  They  have  a difficult  task  to  perform  and 
they  must  inconvenience  the  innocent  public  with  questions 
in  order  to  apprehend  those  who  do  commit  offences  against 
society.  The  sooner  you  answer  their  questions  satisfactorily, 
the  better  they  can  do  their  job  with  one  less  suspect  to 
worry  about.  The  citizen  who  belittles  and  abuses  the  police 
is  only  inviting  trouble. 

Individuals  must  justify  their  presence  in  the  place 
where  they  are  found  by  a police  officer  if  the  officer 
requires  them  to  do  so.  Even  if  they  are  not  arrested,  auto- 
mobile drivers  must  produce  their  driver's  licence  when  asked 
to  do  so  by  a peace  officer.  You  are  under  no  obligation  to 
answer  any  questions  unless  you  have  been  lawfully  arrested. 
If  you  exhibit  a grudging  attiutde  however,  you  may  give  the 
police  reasonable  grounds  for  suspecting  you  of  crime,  which 
there  upon  entitles  them  to  arrest  you  without  a warrant. 
After  arrest,  you  must  identify  yourself,  but  need  answer  no 
further  questions  if  you  do  not  wish  to  do  so.  After  being 
arrested,  you  must  submit  to  your  person  being  searched.  If 
you  are  not  under  arrest,  an  officer  must  have  reasonable, 
and  subsequently  provable,  grounds  for  searching  you,  such 
as  suspecting  you  of  carrying  an  offensive  weapon. 

Your  premises  may  not  be  searched  against  your  wishes 
without  a search  warrant.  This  protection  does  not  extend  to 
your  car,  boat,  or  other  vehicle  in  which  you  are  suspected 
on  reasonable  grounds  of  keeping  drugs,  narcotics,  firearms, 
or  liquor  unlawfully.  Any  person  found  in  a vehicle  under 
these  circumstances  must  also  submit  to  a personal  search. 

The  police  may  arrest  without  a warrant: 

(a)  Persons  who  have  committed  indictable 
offences,  or  persons  whom  they  reasonably 
believe  to  have  committed,  or  are  about  to 
commit,  such  an  offence. 

(b)  Persons  whom  they  actually  find  committing 
any  criminal  offence. 

Food,  health,  and  liquor  inspectors  also  possess  powers 
of  arrest. 
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Individuals  may  exercise  their  right  of  citizens  arrest 
without  a warrant  against: 

(a)  Persons  whom  they  actually  find  committing 
indictable  offences. 

(b)  Persons  whom  they  find  committing  any 
summary  conviction  offences  on  their  pro- 
perty or  on  that  of  their  employer,  eg. 
shop-lifting . 

(c)  Escaping  criminals  who  are  being  persued 
by  the  proper  authorities. 


Anyone  who  has  been  arrested  by  a private  citizen  must 
be  delivered  to  a peace  officer  with  all  possible  speed. 

Once  you  have  been  taken  into  custody  by  the  police, 
you  must  accompany  the  arresting  officer  to  the  police  station 
peaceably;  otherwise  you  might  be  guilty  of  obstructing  the 
police  in  the  execution  of  their  duty.  You  should  immediately 
get  in  touch  with  your  lawyer,  if  you  have  one,  or  get  your 
family  or  a friend  to  engage  one.  The  police  are  usually 
quite  cooperative  in  helping  you  effect  such  contact. 

At  the  time  of  the  arrest,  the  police  must  inform  the 
accused  that  they  are  being  arrested  and,  if  the  person  asks, 
why  they  are  being  arrested.  Suspects  must  also  be  told  that 
they  are  under  no  compulsion  to  make  a statement  and  that, 
if  they  do,  it  may  be  used  as  evidence.  While  this  may  seem 
to  favor  lawbreakers,  it  serves  to  make  doubly  sure  that 
people  do  not  incriminate  themselves  by  hasty  or  ill-con- 
sidered remarks. 

Apart  from  having  the  power  to  arrest,  the  police  officer 
may  ask  a justice  of  the  peace  to  issue  a summons,  ordering 
a specifically  named  person  to  appear  in  court.  Officers 
themselves  may  issue  an  appearance  notice;  which  they  will 
ask  the  suspect  to  sign;  this  commits  the  suspect  to  appear 
in  court  and  sidesteps  the  mechanics  of  a formal  arrest,  thus 
saving  the  taxpayers  money  and  the  courts  valuable  time. 
Officers  who  have  issued  an  appearance  notice  must  provide 
the  courts  with  a statement,  known  as  an  information,  before 

the  date  named  on  the  appearance  notice  for  the  suspect  to 

come  to  court.  In  the  information,  they  must  give  an  outline 
of  the  alleged  offence.  If  a judge  in  reviewing  the  informa- 
tion does  not  think  that  the  offence  has  actually  been  com- 
mitted, they  may  cancel  the  appearance,  releasing  the 
suspects  from  their  commitment  in  the  appearance  notice. 

Cases  of  police  brutality  and  abuse  of  their  powers  are 
frequently  reported  in  the  news  media.  This  is  necessary  to 
keep  citizens  informed  and  aware  of  the  quality  of  work 

police  departments  are  doing.  But  it  is  also  essential  for 
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all  Canadians  to  realize  and  appreciate  the  excellent  job 
being  performed  by  most  police  officers.  Some  officers  do 
take  advantage  of  their  position  but  they  are  only  a small 
minority.  The  vast  majority  obey  department  regulations  and 
the  law,  and  do  their  best  to  perform  a difficult  and 
demanding  job. 

Police  are  sometimes  accused  of  using  threats  or  vio- 
lence to  obtain  confessions  from  suspected  criminals.  Actually, 
officers  usually  warn  people  they  have  arrested  that  anything 
they  say,  or  sign,  in  the  presence  of  the  police  can  be  used 
against  them  in  a court  of  law,  and  that  they  have  the  right 
to  remain  silent.  If  it  is  proven  that  force  members  used 
threats  or  violence  to  obtain  a confession  or  a statement 

from  the  accused,  the  judge  ignores  the  evidence  because  it 
was  obtained  under  duress.  If  this  occurs,  criminal  and 
civil  actions  can  be  taken  by  the  accused  against  the  police 

officer  involved.  However,  if  a suspect  accuses  police  of 

using  force  and/or  threats  to  obtain  a statement,  but  cannot 
prove  these  allegations,  the  judge  generally  believes  the 
testimony  of  the  police,  since  the  accused  has  the  most  to 

gain  by  lying. 


Assisting  the  Police 

The  citizen  has  a duty  to  obey  the  law  and,  in  one  of 

its  many  clauses,  the  law  demands  that  you  must  come  to 

the  aid  of  the  police  (also  to  a properly  appointed  fire 

ranger)  when  directly  requested  to  do  so.  Section  118  of  the 
Criminal  Code  provides  for  up  to  two  years  imprisonment  for 
anyone  who  omits,  without  reasonable  excuse,  to  assist  peace 
officers  in  the  execution  of  their  duty  in  arresting  a person 
or  in  preserving  the  peace,  after  having  reasonable  notice 
to  do  so.  This  is  a reminder  that  the  police  act  as  our 
agents;  in  effect,  we  have  hired  them  to  enforce  the  laws 
that  we  have  collectively  made.  If  you  are  called  upon  to 

assist  the  police  in  the  execution  of  their  duty  and  are 
injured  while  performing  that  duty,  you  will  be  automatically 
compensated  by  the  government  of  the  province  where  the 
incident  occurred. 


Diplomatic  Immunity 


Canadian  police  are  not  permitted  under  any  circum- 
stances to  search  foreign  embassies  and  consulates,  regardless 
of  how  many  search  warrants  they  may  have.  Similarly, 
Canadian  embassies  abroad  are  exempt  from  invasion  by 
police  or  other  security  forces  of  the  foreign  country.  By 
international  convention  — under  the  doctrine  of  extraterrito- 
riality — those  foreign  embassies  in  Canada  are  considered 
to  be  foreign  soil  and  Canadian  law  cannot  be  enforced 
there.  These  privileges  do  not  extend  to  foreign  commercial 
enterprises  of  any  kind. 
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Government  foreign-service  staff  are  protected  from 
police  prosecution  by  the  wide  privileges  of  diplomatic 
immunity.  It  is  the  usal  practice  when  diplomats  have  a 
serious  problem  with  the  law,  that  they  are  ordered  by  the 
government  in  question  to  leave  the  country;  they  can  be 
asked  to  leave  even  if  they  are  only  suspected  of  committing 
an  offense  (such  as  spying).  Such  persons  are  declared  to 
be  persona  non  grata,  meaning  to  say  that  they  are  not 
welcome. 


Extradition  Treaties 

Through  treaties  the  Canadian  government  has  negotiated 
with  many  foreign  nations,  a suspected  criminal  may  be  sent 
back  to  face  trial  in  Canada.  By  the  same  agreement,  the 
Canadian  authorities  will  normally  return  criminals,  and  sus- 
pects, to  the  countries  where  they  have  broken,  or  allegedly 
broken,  the  law.  This  international  delivery  service  is  known 
as  extradition. 

Before  being  extradited,  individuals  are  granted  a 
hearing  before  our  courts.  The  country  that  wants  them  back 
must  then  give  its  reasons  requesting  extradition  and  fugi- 
tives may  present  arguments  as  to  why  they  should  be  allowed 
to  stay  in  Canada. 

Private  Security 


Since  World  War  11,  there  has  been  a large  growth  of 
uniformed  private  security  forces,  operated  by  non-govern- 
mental organizations  that  sell  a protection  service  to 
companies  and  individuals.  Many  large  corporations , and  even 
some  government  departments  and  agencies,  hire  these  forces 
to  guard  factories  and  offices  with  specially  trained  private 
security  officers. 

These  guards  make  citizens  arrests  and  carry  out  the 
lawful  instructions  of  their  employers;  but  they  do  not  have 
the  powers  of  municipal,  provincial  or  federal  police.  Like 
the  average  citizen  who  has  made  a citizen's  arrest,  they 
must  hand  over  their  prisoner  to  the  regular  police  force  as 
soon  as  possible. 


Worldwide  Interpol 

The  major  police  forces  of  the  world  (including 
Canada's)  combine  their  crime-fighting  activities  and  expertise 
in  the  form  of  the  International  Crime  Police  Organization  — 
better  known  as  Interpol.  Centered  in  Paris,  Interpol  keeps 
watch  on  the  international  activities  and  travel  of  known 
criminals.  If  a criminal  leaves  a country  that  is  a member 
of  this  international  police  force,  the  Interpol  communications 
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alerts  police  in  other  countries  who  will  then  be  on  the 
watch.  It  has  had  great  success  in  breaking  up  inter- 
national rings  in  counterfeiting,  art  and  jewelry  theft, 
smuggling  and  narcotics. 


Freedom  on  Bail 


Bail  is  an  assurance  suspects  give  that  they  will 

appear  in  the  courtroom  on  the  date  their  case  is  scheduled 
to  be  heard.  It  may  require  the  payment  of  money,  the 

deposit  of  a property  bond  or  simply  a personal  pledge. 

Having  given  this  assurance,  suspects  are  allowed  to  leave 

the  police  station  on  their  own  recognizance.  A person  may 
also  be  freed  on  the  assurance  in  the  form  of  some  pledge  by 
a friend  or  relative. 


Bail  can  be  seen  as  a method  by  which  you  can  be 
released  from  custody  after  you  have  been  arrested  and 
charged.  In  most  minor  offences  however,  bail  won't  be 
included,  you  will  simply  receive  a summons  to  appear  in 
court  on  a specified  date.  Even  in  many  serious  cases,  bail 
may  not  be  required  unless  the  police  feel  it  is  needed. 
Formerly,  the  onus  was  on  the  accused  to  prove  they  deserved 
bail;  now  they  will  only  be  refused  bail  if  the  prosecution 
can  show  that  they  do  not  merit  it.  Arrangements  for  bail  of 
up  to  $500  may  be  made  by  the  sergeant  at  the  police 
station.  Should  the  case  call  for  a higher  bail  figure,  a 
justice  of  the  peace  will  be  called  in  to  decide  the  type  and 
amount  of  bail  required.  Bail  figures  are  determined  on  the 
basis  of  the  offense  and  the  record  or  background  of  the 
alleged  offender. 


If  the  police  feel  that  a suspect  should  be  kept  in 
custody,  the  Crown  must  be  able  to  convince  the  justice  of 
the  peace  at  a bail  hearing  that  it  has  reasonable  and  pro- 
bable grounds  to  believe  that  the  accused  might  flee,  that 
they  are  a threat  to  society,  or  that  they  may  interfere  with 
the  administration  of  justice  (perhaps  by  approaching  or 
threatening  witnesses).  The  bail  hearing  must  be  held  within 
24  hours  after  the  arrest,  unless  there  are  special  circum- 
stances. However,  the  hearing  date  may  be  adjourned  for 
three  days  by  the  court  — this  often  happens  on  weekends. 


If  persons  granted  bail  do  not  show  up  in  court  on  the 
appointed  day,  a warrant  is  immediately  issued  for  their 
arrest,  and  the  bail  (if  in  money  or  property)  is 

automatically  forfeited  to  the  Crown.  Therefore,  it  is  wise  to 
be  sure  that  anyone  you  provide  bail  for  is  a trustworthy 
and  responsible  individual. 


Law  20 


- 17  ~ 


Lesson  4 


Acquittal 

When  a court  finds  individuals  not  guilty  of  a crime, 
they  are  acquitted.  The  acquittal,  applying  only  to  criminal 
trials,  automatically  follows  when  the  Crown  fails  to  prove 
the  charges  against  the  accused.  It  is  the  legal  and  formal 
certification  that  the  accused  are  not  guilty  of  the  charge 
for  which  they  were  brought  before  the  court.  It  is  worth 
noting  that  the  court  does  not  issue  any  statement  that  the 
accused  are  innocent,  but  rather  that  they  are  not  guilty. 

The  acquittal  carries  the  authority  of  the  state  for  their 

immediate  release  from  custody  and  from  any  further  obliga- 
tion to  the  court.  (In  civil  actions,  if  the  plaintiff  fails  to 
win  the  case  against  the  defendant,  the  case  will  be  dis- 

missed by  the  court.) 

Although  acquitted  of  the  charges  against  them, 
individuals  might  still  suffer  indirectly  as  the  publicity 
surrounding  a trial  can  be  damaging  to  their  personal  or 
business  reputation.  For  example,  the  public  may  feel  they 
were  found  not  guilty  only  because  of  a techniciality  in  the 
law.  This  stigma  factor  is  taken  into  consideration  by  the 
judge  in  the  preliminary  hearing  when  deciding  whether  to 
commit  a person  to  stand  trial. 

A person  can  be  acquitted  on  one  charge  but  then 
immediately  rearrested  and  charged  with  a second  but 
different  offence  related  to  the  same  unlawful  incident.  It  is 
important  to  remember  though,  that  persons  who  are  acquitted 
on  a murder  charge  cannot  be  later  charged  with,  for 
example,  manslaughter,  even  if  evidence  of  their  guilt  is 
found.  Their  lawyer  would  merely  plead  "autrefois  acquit" 

(formerly  acquitted)  and  would  most  likely  win. 

Receiving  an  acquittal  does  not  give  individuals  any 
right  to  sue  the  Crown  for  damages,  nor  does  it  relieve  them 
of  the  costs  of  their  defense.  If  they  had  been  convicted  in 
error  (perhaps  on  false  evidence),  imprisoned,  then  acquitted 
and  released,  they  might  receive  a modest  sum  of  money  from 
the  Crown  in  apology  and  compensation  for  inconvenience  and 
suffering;  however,  there  is  no  law  which  says  they  must  be 
compensated. 


Probation 


If  judges  are  of  the  opinion  that  convicted  persons  can 
rehabilitate  or  reform  themselves,  they  may  place  them  on 
probation.  Instead  of  going  to  jail  for  a term,  offenders  can 
retain  their  freedom  if  they  agree  to  abide  by  certain  rules 
set  down  for  them  to  follow  for  a certain  length  of  time.  The 
rules  are  laid  down  in  what  is  known  as  the  probation  order. 
This  may  state  that  the  individual  concerned  must  not  stay 
out  at  night  after  a specified  time,  nor  drink  alcoholic 
beverages,  nor  leave  the  area  of  the  court's  jurisdiction 
without  permission  of  a probation  officer.  Offenders  may  be 
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ordered  to  maintain  their  spouse  and  children,  to  seek 
employment,  to  repair  anything  they  damaged,  as  well  as  to 
comply  with  any  other  conditions  for  good  conduct  that  the 
judge  may  feel  are  required  for  rehabilitation. 

A major  condition  of  freedom  on  probation  is  that 
individuals  not  break  any  other  provincial  or  federal  laws 
during  the  probation  period.  If  they  are  convicted  of  another 
offense  during  that  period,  they  may  face  a term  of  imprison- 
ment for  the  original  offense,  as  well  as  for  the  new  one. 
Under  the  Criminal  Code,  anyone  breaking  a condition  of 
probation  is  guilty  of  a separate  offense  which  carries  a 
penalty  of  up  to  six  month's  imprisonment. 

Suspended  Sentence 

After  individuals  have  been  found  guilty  and  awaiting 

sentencing,  the  judge  may  feel  that  the  case  is  too  serious 
for  probation,  and  yet  a prison  term  could  well  be  harmful 

to  convicted  persons  and  their  families.  For  example,  the 
judge  may  feel  that  first  offenders  who  have  been  holding 
down  a decent  job  and  supporting  their  families  should  not 
go  to  jail  because  it  would  impose  undue  hardships  on  their 
dependents  and  perhaps  harm  their  chances  for  employment  in 
the  future.  As  a result  of  these  factors,  the  judge  decides 

that  a suspended  sentence  is  in  order.  This  means  that  the 
guilty  persons  are  given  a prison  term  but  the  sentence  is 
not  put  into  effect  as  long  as  the  individuals  behave.  If 

they  abuse  the  sympathy  of  the  court  during  the  period  of  the 
suspended  sentence  they  will  automatically  have  to  serve  any 
prison  term  given,  plus  any  extra  time  given  for  the  second 
offence.  Along  with  the  suspended  sentence,  the  offender  may 
be  given  a probation  order  and  be  made  to  pay  a fine. 

Under  changes  made  in  the  Criminal  Code  in  1972,  some- 
one who  pleads  guilty,  or  is  found  guilty,  may  be  condition- 
ally or  absolutely  discharged  at  the  judge's  discretion  with- 
out being  given  a criminal  record  or  penalty.  The  judge  may, 
however,  impose  conditions  on  the  discharge  or  place  the 
guilty  party  on  probation. 

The  Local  Jail 

Many  cities  and  the  larger  county  towns  maintain  a 
local  or  mini-jail  where  offenders  can  be  held  temporarily. 
Most  offenders  are  held  for  no  more  than  24  hours,  usually 
only  until  bail  arrangements  can  be  made,  or  until  their 
case  comes  up  in  court.  Serving  a sentence  in  a local  jail 
is  uncommon  today  because  the  facilities  do  not  permit  the 
kind  of  constructive  and  rehabilitative  detention  desireable. 
However,  in  an  isolated  region,  the  court  may  not  think  it 
is  worthwhile  to  send  a convicted  person  perhaps  several 
hundred  kilometers  to  the  nearest  provincial  jail  or  other 
institution  to  serve  only  a short  term.  A drawback  of  this 
local  jail  is  that  an  arrested  youth,  or  minor  offender,  may 
be  lodged  temporarily  with  a hardened  and  dangerous 
criminal. 
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The  Reformatory 


All  the  provinces  operate  reformatories  and  training 
schools  for  offenders  serving  sentences  of  up  to  two  year's 
duration.  Adult  offenders  who  should  benefit  from  instruc- 
tional programs  and  counselling  are  often  sent  to  a reforma- 
tory while  the  training  school  is  generally  reserved  for  more 
youthful  offenders  with  similar  needs.  There  is  a strong 
emphasis  on  rehabilitation,  and  security  is  kept  to  a mini- 
mum. Not  trying  to  escape  from  a reformatory  is  often 
regarded  as  the  first  indication  of  a lawbreaker's 
rehabilitation. 


In  Alberta,  female  lawbreakers  who  are  younger  than 
18  are  placed  in  the  Alberta  Institution  for  Girls  in  Edmonton, 
and  young  male  offenders  are  put  in  two  sections  of  the 
Bowden  Institution  at  Innisfail:  boys  younger  than  16,  in 

one  section,  and  some  older  male  offenders  (16-25)  in  another. 
An  offshoot  of  Bowden  is  the  Nordegg  Camp  Site,  with  room 
for  70  inmates.  There  are  also  detention  centres  for  juveniles 
at  both  Calgary  and  Edmonton  operated  by  the  provincial 
Social  Services  Department. 


The  Provincial  Jail 


In  the  middle  ground  between  the  training  schools  and 
the  reformatories  on  the  one  hand,  and  the  federal  peniten- 
tiaries on  the  other  hand,  stand  the  provincial  jails  which 
receive  those  sentenced  by  the  courts  to  terms  of  less  than 
two  years.  As  a rule,  persons  sent  to  these  provincial 
institutions  have  had  more  than  one  conviction,  but  have  not 
been  sentenced  to  serve  a full  two-year  term.  Security  and 
the  general  regime  in  the  provincial  jails  are  more  strict 
than  at  the  reformatory  level  and  there  may  be  less  emphasis 
on  rehabilitation. 


The  Penitentiary 


The  Canadian  Penitentiary  Service,  under  the  control 
of  the  Solicitor-General,  maintains  and  operates  35  penal 
institutions  across  Canada.  In  these  centers,  75  per  cent  of 
them  recidivists  (having  served  time  earlier  in  some  munici- 
pal, provincial  or  federal  institution),  serve  terms  ranging 
from  two  years  to  life  imprisonment.  The  federal  prison 
system  consists  of  seven  maximum-security,  nine  medium- 
security,  12  minimum  security  and  eight  specialized  institu- 
tions. Some  of  the  medium-  and  minimum-security  institutions 
offer  their  inmates  vocational  training;  some  are  specifically 
designed  to  deal  with  young  criminals  and  the  emphasis  is 
on  rehabilitation. 
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Over  one-third  of  the  total  penitentiary  population  is 
located  at  the  maximum-security  institutions.  Many  of  these 
inmates  are  considered  unlikely  to  respond  to  progressive 
methods;  others  are  considered  because  of  their  criminal 
records  to  be  dangerous  to  society.  When  newly  sentenced 
individuals  enter  one  of  these  prisons,  they  are  examined  by 
doctors  — including  psychologists  and  psychiatrists  — and 
interviewed  by  social  workers.  Young  and  first  offenders  are 
separated  from  repeaters;  across  Canada  generally,  about 
half  of  all  serious  crime  is  committed  by  individuals  who 
have  previously  served  one  or  more  terms  of  imprisonment. 
Those  considered  suitable  for  training  in  a trade  or  in 
farming  are  normally  transferred  at  once  to  a medium-security 
institution. 

The  minimum-security  facilities  include  correctional 
camps  and  farming  annexes  to  other  institutions,  and  there 
are  also  specialized  units  for  hostile  inmates,  elderly 
prisoners,  as  well  as  for  male  and  female  drug  addicts.  The 
policy  of  the  service  is  officially  described  as  being  directed 
primarily  at  assisting  the  inmate  to  prepare  to  take  up  a 
proper  place  in  society  upon  release. 


The  National  Parole  System 

Parole  is  a means  by  which  inmates  in  any  correctional 
institution  in  Canada,  if  they  give  definite  indication  of 
their  intention  to  reform,  can  be  released  to  finish  their 
sentence  in  the  community.  The  purpose  of  parole  is  the  pro- 
tection of  society  through  the  rehabilitation  of  the  inmate. 
The  true  purpose  of  corrections  should  be  the  reformation  of 
the  offender  and  not  merely  vengeance  or  retribution.  Never- 
theless, the  National  Parole  Board  is  as  much  concerned  with 
the  protection  of  society  as  with  the  reformation  of  the 
offender  and  supervision  is  as  much  a part  of  the  parole 
system  as  is  guidance.  The  Board  selects  those  inmates  who 
show  sincere  intention  to  reform  and  assists  them  in  doing 
so  by  granting  parole. 


Inmates  then  are  allowed  to  serve  the  remainder  of  their 
sentence  in  society,  but  under  supervision,  subject  to  certain 
restrictions.  The  Board  is  not  a reviewing  authority  and  is 
not  concerned  with  the  propriety  of  the  conviction  or  the 
length  of  the  sentence;  this  is  the  function  of  the  court.  Nor 
is  parole  granted  for  clemency  or  mercy. 


The  National  Parole  Board  is  composed  of  a chairperson 
and  eight  other  members.  It  has  jurisdiction  for  parole  over 
any  adult  inmate  of  any  prison  in  Canada  who  is  convicted 
of  an  offence  against  an  Act  of  the  Parliament  of  Canada 
and  has  authority  to  revoke  or  suspend  any  order  made 
under  the  Criminal  Code  prohibiting  any  person  from  operat- 
ing a motor  vehicle.  It  has  no  jurisdiction  over  a child 
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under  the  Young  Offenders  Act,  or  an  inmate  serving  a 
sentence  for  a breach  of  a provincial  statute,  such  as  the 
Liquor  Control  Act. 

Through  the  Parole  Act,  the  National  Parole  Board  is 

involved  in  the  pardon  granting  process  under  the  Royal 
Prerogative  of  Mercy,  when  asked  to  do  so  by  the  Solicitor- 

General  of  Canada.  This  concerns  free  pardons,  ordinary 
pardons,  and  remissions  of  fines,  forfeitures,  or  penalties. 
Under  the  Criminal  Records  Act,  1970,  the  Board  also  has 

specific  responsibilities  for  investigations  and  recommenda- 
tions concerning  pardons  of  people  who  were  convicted  and 
subsequently  rehabilitated.  Under  that  Act  a pardon  may  be 
granted  two  years  after  the  end  of  a sentence  for  a summary 
offence  or  five  years  after  a sentence  for  an  indictable 
offence. 

Prisoners  serving  a sentence  of  less  than  two  years  are 
eligible  for  parole  after  one-third  of  the  time  has  passed.  If 
they  are  serving  more  than  a two-year  term,  they  are 
eligible  after  one-third  of  the  sentence  is  served  or  after 

four  years,  whichever  is  less;  however,  they  must  serve  at 
least  nine  months  of  a sentence  that  is  more  than  two  years. 
When  offenders  are  serving  an  ordinary  life  sentence,  parole 
may  be  granted  after  ten  years.  However,  if  they  were  given 
life  imprisonment  as  a minimum  punishment  for  the  crime, 
their  parole  cannot  be  granted  until  25  years  have  been 
served  and  the  approval  of  the  federal  cabinet  has  been 
obtained.  The  Parole  Board  also  grants  "day  paroles"  so  that 
prisoners  can  leave  jail  during  the  day  to  work  or  attend 
school,  and  they  return  to  their  cells  at  night.  Further  con- 
cessions may  be  granted  at  Christmas  and  temporary  absences 
may  be  allowed  in  exceptional  circumstances. 

Unless  inmates  advise  the  Board  in  writing  that  they 
do  not  want  parole,  the  Board  will  review  their  case  every 
two  years,  whether  they  apply  or  not,  until  they  are  either 
granted  parole  or  their  sentence  is  served.  However,  once 
eligible  for  parole,  inmates  may  apply  at  any  time.  Inmates 
in  a provincial  institution  must  either  apply  or  have  someone 
apply  on  their  behalf.  When  an  application  is  received  an 

investigation  is  begun  and  the  results  presented  to  the 

Board  for  decision.  In  addition,  a representative  of  the 
Board  interviews  the  inmate. 

The  decision  of  the  Board  about  inmates  are  based  on 
reports  it  receives  from  the  police,  from  the  trial  judge  or 
magistrate  and  from  various  people  at  the  institution  who 

deal  with  them.  Reports  are  also  obtained  when  available, 

from  a psychologist  or  a psychiatrist  and,  if  necessary,  a 
community  investigation  is  conducted  to  secure  as  much  infor- 
mation as  possible  about  their  family  and  background,  work 
reocrd  and  position  in  the  community.  From  these  reports,  an 
assessment  is  made  to  determine  whether  or  not  they  have 
changed  their  attitude  and  are  likely  to  lead  a law-abiding 
life. 
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When  all  the  reports  are  received  and  the  community 
investigation  completed,  they  are  analyzed  and  presented  to 
the  Board  for  consideration.  Parole  for  inmates  in  provincial 
institutions  is  granted  or  refused  on  the  basis  of  these 
reports  and  investigations.  For  inmates  in  a federal  institu- 
tion there  is  one  more  step  before  the  Board  makes  its 
decision.  They  are  interviewed  by  a panel  of  two  or  more 
Board  members  before  their  parole  eligibility  date  to  clarify 
or  amplify  their  reasons  for  requesting  parole  and  other 
aspects  of  their  case  that  have  come  to  light  through  the 
reports  and  investigations. 

The  following  social  factors  concerning  eligibility  are 
taken  into  consideration  by  the  Parole  Board  before  making 
a decision: 

(a)  The  nature  and  gravity  of  the  offence(s) 
committed  by  the  individual; 

(b)  Past  behavior  — good  or  bad; 

(c)  Total  personality  of  the  inmate  — whether 
they  can  be  trusted  in  society; 

(d)  The  possibility  that  on  release,  the  parolee 
would  or  would  not  return  to  crime  and  the 
possible  effect  on  society  if  they  did  so; 

(e)  The  efforts  made  by  inmates  during  their 
incarceration  to  improve  themselves  through 
better  habits,  education  and  vocational 
training  and  how  well  they  demonstrate  a 
desire  to  become  good  citizens; 

(f)  Whether  there  is  anyone  in  the  community 
who  would  help  the  inmate  on  parole.  (In 
this  matter,  family  and  background  infor- 
mation are  most  important); 

(g)  The  inmate's  plans  and  whether  they  will 
aid  in  rehabilitation; 

(h)  What  employment  the  inmate  has  arranged, 
or  may  be  able  to  arrange.  Steady  employ- 
ment must  be  maintained  if  at  all  possible 
as  one  of  the  most  important  factors  in 
rehabilitation ; 

(i)  How  well  inmates  understand  their  own 
problem.  Whether  they  are  completely  aware 
of  what  got  them  into  trouble  initially  and 
how  they  can  overcome  this  defect.  Also, 
how  well  they  understand  their  own 
strengths  and  weaknesses. 

Parole  is  strictly  selective  and  is  granted  to  about 
one-third  of  the  applicants.  It  does  not  mean  they  are 
paroled  automatically,  but  only  if  it  is  deserved. 
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Persons  on  parole  are  under  the  care  of  a supervisor 
in  one  of  the  Board’s  34  district  offices,  an  after-care  agency 
worker,  or  a probation  officer.  If  they  violate  the  conditions 
of  parole  or  commit  a further  offence  or  misbehave  in  any 
manner,  the  Board  may  suspend  or  revoke  their  parole  and 
return  them  to  the  institution  to  serve  the  part  of  their  sen- 
tence that  was  outstanding  at  the  time  parole  was  granted. 
If  parolees  commit  an  indictable  offence,  their  parole  is 
automatically  forfeited  and  they  are  returned  to  the  institu- 
tion to  serve  the  unexpired  balance  of  their  sentence  plus 
any  new  term  to  which  they  are  sentenced  for  the  commission 
of  the  new  offence.  The  district  representative  may  also 
issue  a Warrant  of  Suspension  and  have  a parolee  placed  in 
custody  if  it  is  necessary  to  prevent  a breach  of  any  term 
or  condition  of  the  parole.  These  officers  are  thus  able  to 
exercise  effective  and  adequate  control  over  all  parolees  in 
their  respective  areas. 


Temporary  Absence  Programs 

The  newest  experiment  in  prison  reform  is  the  Temporary 
Absence  Program,  which  is  designed  to  help  carefully  selected 
inmates  fit  back  into  society  and  become  law-abiding  and 
useful  citizens.  These  programs  differ  from  prison  to  prison, 
but  they  are  all  based  on  trust.  The  prisoner  is  permitted 
to  go  into  the  community  for  varying  periods  of  time  and  is 
trusted  by  prison  officials  to  obey  the  law  and  to  return  to 
the  prison  at  specified  times.  The  prisoner  is  expected  to 
honor  this  trust.  Some  prisoners  are  being  released  during 
the  day  to  attend  high  school  and  college  courses,  to  take 
vocational  training  and,  in  some  cases,  to  hold  jobs.  Few 
people  who  come  into  contact  with  these  inmates  during  the 
day  realize  that  they  are  serving  time  in  a penal  institution. 
Furthermore,  in  several  prisons  a pass  system  is  being  used 
to  enable  certain  prisoners  to  leave  the  jail  to  visit  their 
families  on  weekends  or  holidays.  The  Criminal  Code  has 
also  been  amended  to  provide  for  what  is  called  an  inter- 
mittent sentence.  This  type  of  punishment  permits  prisoners 
to  live  with  their  family  during  the  week  and  to  hold  a 
steady  job,  but  the  sentence  is  served  on  weekends. 


The  Queen's  Pardon 


Although  any  majority  decision  of  the  Supreme  Court  of 
Canada  is  final,  to  all  intents  and  purposes,  there  is  still 
one  ultimate  appeal  against  the  judgments  of  the  courts. 
This  takes  the  form  of  the  Queen's  Pardon.  All  Canadians 

are  subjects  of  the  Queen  of  Canada,  and  therefore  have  the 
right  to  appeal  to  Her  Majesty,  requesting  that  she  exercise 
her  power  of  clemency,  or  mercy.  However,  this  power  of 

royal  favor  exists  more  in  theory  than  in  fact.  For  the 

Queen  acts  only  through  her  representative  to  the  elected 
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government,  the  Governor-General,  and  he/she  acts  only  with 
the  advice  of  the  federal  cabinet.  In  practice,  therefore,  the 
power  of  Queen's  pardon  is  exercised  by  the  federal  minister 
of  justice.  Queen's  pardons,  and  requests  for  them,  are  rare. 


The  Legal  Profession 


Lawyers  play  an  important  role  in  the  control  of  crime 
and  in  the  administration  of  justice.  It  is  their  duty  to 
defend  you  if  you  have  been  charged  with  an  offense,  and 
to  obtain  for  you  the  fullest  protection  the  law  allows.  It  is 
their  responsibility  to  see  that  you  are  not  convicted  unless 
you  are  proven  guilty  beyond  all  reasonable  doubt.  And,  if 
you  are  found  guilty,  it  is  your  lawyer's  duty  to  see  that 
the  penalty  imposed  is  as  light  as  possible,  and,  obviously, 
no  heavier  than  that  set  by  law.  In  your  defense,  a lawyer 
must  raise  every  issue,  advance  every  argument  and  ask 
every  question  which  is  thought  will  help  your  case.  There 
will  always  be  some  dishonest  lawyers  and  some  bad  judges, 
but  these  are  relatively  few  in  Canada.  Quite  apart  from  the 
quality  of  person  attracted  to  the  law,  the  provincial  and 
federal  departments  of  justice,  all  combine  to  oversee  the 
work  of  the  profession. 


The  academic  requirements  to  become  a lawyer  in 
Canada  are  quite  stringent.  Most  law  schools  require  the 
candidate  to  possess  an  under-graduate  degree,  such  as  a 
B.A.  or  B.Sc.  Students  must  then  spend  another  three  years 
at  law  school.  Upon  graduation  from  such  a school,  the  stu- 
dent will  be  awarded  the  bachelor  of  laws,  the  first  degree 
in  law  (Legum  = laws;  the  B originally  stood  for  Baccala- 
wrens).  L.L.M.  represents  master  of  laws,  requiring  a 
further  year's  study  at  the  post-graduate  level.  A Master's 
degree  is  a necessity  for  anyone  wishing  to  teach  law  at 
university.  D.  Jur.  is  a further  distinction  meaning  doctor 
of  laws  (Jur.  for  jurisprudence). 


The  "Bar”  was  originally  a wooden  rail  at  which  pri- 
soners stood  when  they  were  being  charged  and  sentenced. 
Since  the  sixteenth  century,  it  has  come  to  mean  "court".  To 
practice  law  in  Canada,  you  must  be  admitted  to  the  Bar  of 
the  province  where  you  intend  to  work.  Each  provincial  Bar 
association  has  different  rules  for  admission,  but  they  all 
require  that  the  law  graduate  who  has  applied  complete  an 
apprenticeship  period  of  "articling",  this  means  that  following 
graduation  they  must  work  in  an  established  law  office 
getting  some  practical  experience  to  balance  and  enrich 
academic  knowledge.  Upon  successful  completion  of  this  addi- 
tional training,  candidates  are  then  called  to  the  provincial 
Bar  as  qualified  lawyers,  entitled  to  practice  law  in  that 
province  and  in  the  courts-  of  federal  jurisdiction  as  well. 
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Each  province  has  a law  society,  incorporated  by  the 
legislature,  whose  responsibility  it  is  to  set  the  standards 
in  the  profession  for  admission,  training,  practice  and  dis- 
cipline. Persons  wanting  to  practice  law  in  a province  must 
comply  with  its  rules  and  regulations  if  they  wish  to  continue 
to  practice.  The  regulations  cover  many  aspects,  such  as  how 
they  must  keep  account  books,  how  they  must  set  up  a special 
fund  to  hold  money  belonging  to  clients,  and  if  they  may 
collect  interest  on  that  fund.  Detailed  rules  governing 
lawyers'  conduct  with  clients  and  certain  practices  must  be 
followed  on  pain  of  penalty  which  could  be  suspension  or 
expulsion  from  the  Bar.  This  means  that  lawyers  are  not 
allowed  to  practice  law  until  either  this  period  of  suspension 
has  expired  or  they  are  reinstated. 

Some  law  societies  in  Canada,  Alberta  included,  allow 
their  members  to  advertise,  but  the  type  of  advertising  is 
strictly  regulated.  When  they  are  setting  up  in  practice, 
lawyers  may  place  a simple  notice  in  the  local  newspaper 
announcing  their  intention  to  practice  and  giving  their 
address.  They  are.  not  allowed  to  include  a photograph  of 
themselves  in  the  announcement.  Therefore,  if  you  do  need  a 
lawyer  and  you  do  not  personally  know  of  one,  you  could 

seek  advice  from  your  doctor,  bank  manager,  or  from  anyone 

you  know  and  trust  who  is  in  business.  An  accountant  is 
usually  in  touch  with  local  lawyers.  You  can  always  consult 
the  classified  telephone  directory  under  Lawyers,  beginning 
with  the  one  whose  office  is  nearest  your  home.  The  Provincial 
law  society  will  provide  you  with  a list  of  its  members  in 

your  town  and  district.  If  you  approach  any  of  these 
members,  their  sense  of  duty  and  ethics  would  demand  that 
they  advise  you  to  try  someone  else  if  they  themselves  did 
not  feel  they  would  be  suited  to  your  needs. 

In  their  duty  to  you,  the  client,  lawyers  should  act 
only  for  you.  Once  having  acted  for  you,  they  cannot  act 
against  you  in  the  same  matter  or  in  any  other  related 
matter.  At  the  time  they  accept  your  fee  by  which  you  retain, 
or  hire  them  as  counsel,  they  must  disclose  to  you  any 
relations  they  have  with  the  other  parties  and  any  interest 
or  connection  they  might  have  in  the  controversy  which  might 
influence  your  decision  to  retain  them.  They  cannot  represent 
any  conflicting  interest.  It  is  their  duty  to  obtain  full 
knowledge  of  your  case  before  they  advise  you,  then  they 
must  give  you  an  honest  opinion  of  how  your  case  stands  in 
relation  to  the  law  as  well  as  the  probable  results  of  any 

upcoming  or  proposed  court  action.  They  must  also  try  to 
avoid  going  to  court  if  your  action  can  be  settled  outside 
the  court  in  a satisfactory  manner.  Lawyers  must  always 
work  within  the  bounds  of  the  law  and  they  must  follow  the 
code  of  ethics  set  down  by  the  Bar  association.  They  are  not 
permitted  to  make  any  money  from  confidential  information 
they  have  received  from  you  in  the  course  of  the  case.  They 
cannot  acquire  by  purchase  or  otherwise  (unless  the  law 
expressly  allows  it)  any  interest  in  the  goods  or  property 
involved  in  the  court  case  being  conducted  by  them.  This 
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restriction  also  applies  to  all  persons  working  in  their 
office.  Your  lawyer  must  deposit  any  money  received  on  your 
behalf  in  a specially  set  up  trust  fund  and  immediately 
report  receipt  of  such  money  to  you.  Lawyers  must  not  mix 
their  own  money  with  trust  money  unless  expressly  told  to  do 
so  by  their  clients. 

After  you  have  hired  a lawyer  and  they  have  accepted 
you  as  a client,  the  lawyer  can  withdraw  from  the  case  in 
the  following  circumstances: 

(1)  if  you  refuse  to  advance  sufficient  money 
for  conducting  the  case; 

(2)  if  the  lawyer  cannot  obtain  instructions 
from  you,  or  if  you  are  not  capable  of 
instructing ; 

(3)  if  you  instruct  the  lawyer  to  take  some 
form  of  action  which  is  dishonorable ; if 
your  claim  is  fraudulent  or  fictituous  or 
if,  after  accepting  the  retainer,  a conflict 
of  interest  arises  which  forces  the  lawyer 
to  withdraw. 

If  you  feel  that  your  lawyer  is  not  fulfilling  his/her 
duty,  you  may  fire  your  lawyer  and  seek  help  elsewhere.  You 
may  also  complain  to  the  provincial  Bar  Association  if  you 
feel  your  ex-lawyer's  conduct  was  illegal,  improper  or 
unethical . 

When  lawyers  send  out  their  final  bill,  they  will  charge 
you  for  all  the  out-of-pocket  expenses,  commonly  called 
"disbursements,"  that  they  have  incurred.  For  example,  if  you 
are  buying  a house,  you  will  have  to  pay  your  lawyer  for 
the  cost  of  searching  the  title  to  your  house,  the  cost  in 
registering  your  deed,  plus  any  other  expenses  that  might 
have  been  incurred  such  as  long-distance  phone  calls  and 
even  postage  stamps.  In  a court  case,  these  expenses  include 
the  cost  of  issuing  a writ  and  having  it  served,  plus  all 
other  costs  involved  in  bringing  the  action  to  trial.  These 
disbursements  will  be  listed  separately  in  the  statement  sent 
to  you  by  your  lawyer,  and  are  in  addition  to  the  lawyer's 
fee . 

If  you  refuse  to  pay  your  lawyer's  bill,  there  are 
various  remedies  open.  The  laywer  can  sue  to  recover  fees 
and  disbursements.  If  successful,  you  will  be  charged  for 
another  set  of  costs,  as  the  court  will  hold  you  responsible 

for  the  lawyer's  cost  in  collecting  the  fee.  The  lawyer  may 

also  keep  property  of  yours  that  is  in  his/her  possession  until 
the  fee  is  paid.  However,  if  there  is  a third  party  with  a 

legitimate  interest  in  the  possessions  held  by  the  lawyer,  the 
lawyer  must  relinquish  them  to  this  third  party.  Otherwise, 
the  lawyer  is  entitled  to  hold  them  until  the  bill  is  paid  in 
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full.  If  your  lawyer  recovers  personal  property  for  you  under 
a court  judgment,  the  lawyer  may  ask  the  court  to  hold  the 
property  as  security  for  any  unpaid  fee.  The  lawyer's  claim 
on  this  property  covers  only  the  cost  of  the  proceedings  con- 
cerned, not  unpaid  fees  relating  to  other  matters.  If  money  in 
a settlement  has  been  paid  to  the  court  for  transfer  to  a 
client,  the  lawyer  who  has  not  been  paid  may  ask  the  court 
not  to  pay  the  client  until  the  lawyer  has  been  notified. 

Lav/yers  may  also  have  their  bills  "taxed"  by  the  court. 
When  lawyers  are  "taxing"  bills,  they  are,  in  effect,  asking 
the  court  to  declare  that  their  charges  to  the  client  are  per- 
fectly proper  in  view  of  the  results  achieved  and  the 
difficulty  involved.  Once  their  bills  have  been  approved, 
lawyers  may  proceed  to  issue  a writ  against  the  lands  and 

goods  of  their  clients  by  which  they  have  the  right  to 
instruct  the  sheriff  of  the  county  to  seize  possessions  of  the 
non-paying  clients.  Furthermore,  lawyers  have  the  right  to 
garnishee,  or  seize,  part  of  their  client's  wages  for  non- 
payment. 

If  you  receive  a bill  from  your  lawyer  that,  for  what- 
ever reason,  you  feel  is  too  high,  you  may  also  apply  to 

have  the  bill  taxed  at  the  local  courthouse.  In  one  such 
celebrated  case  the  taxing  office  of  the  Ontario  Supreme  Court 
reduced  one  bill  from  $24  000  to  $4  000. 

To  avoid  any  of  the  preceding  situations,  you  should 
always  ask  your  lawyer  what  the  approximate  cost  of  handling 
your  problem  will  be,  plus  the  likely  total  of  any  disburse- 
ments that  will  be  required.  Then,  if  you  feel  the  fee  is 
going  to  be  higher  than  you  can  afford,  you  can  either  try 
to  work  out  a time-payment  arrangement,  or  look  for  other 

alternatives. 


CIVIL  LIBERTIES 


In  a federal  state  such  as  Canada,  concern  with  civil 
liberties  is  bound  up  with  the  question  of  the  distribution  of 
power  between  the  federal  Parliament  and  the  provincial 
legislatures.  Who  can  confer  the  "rights"  or  delimit  the 
"freedoms"? 

When  the  B.N.A.  Act  was  passed  few  restrictions  were 
imposed  on  the  various  legislatures  and  on  Parliament  pro- 
viding they  acted  within  their  respective  jurisdictions  as  set 
out  mainly  in  Section  91  and  92.  No  Bill  of  Rights  was 
included,  and  there  was  no  reference  to  civil  liberties.  The 
main  restrictions  were  those  thought  necessary  for  the  pro- 
tection of  some  minority  and  cultural  rights.  Thus,  there  are 
provisions  guaranteeing  the  use  of  the  English  and  French 
languages  (section  133),  and  others  proclaiming  the  right  to 
separate  schools  (section  93),  but  neither  of  these  sections 
applies  to  all  parts  of  Canada.  There  are  other  provisions 
ensuring  an  annual  session  of  Parliament  (section  20),  and 
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representation  by  population  (section  51,  51A,  and  52).  An 

independent  judiciary  is  provided  for  in  section  99-  In  addi- 
tion, there  are  certain  economic  restrictions  necessary  to  pre- 
serve, on  the  one  hand,  national  economic  unity,  and  on  the 
other,  autonomy  of  the  various  units. 

It  is  difficult  to  ascertain  why  there  was  no  discussion 
of  civil  liberties  at  the  time  of  Confederation.  Possibly  this 
was  a result  of  a reaction  to  the  American  experience  with 
the  Civil  War  arising  out  of  controversy  over  states  rights 
and  the  rights  of  certain  inhabitants  of  the  United  States.  It 
was  more  probably  the  result  of  the  belief  of  the  Fathers  of 
Confederation  that  the  new  country  they  were  creating  was  a 
successor  to  the  heritage  of  English  constitutional  law.  The 
Magna  Carta,  among  others,  and  the  English  common  law,  with 
its  emphasis  on  the  rights  of  free  people  which  could  not  be 

taken  away  except  by  the  law  of  the  land  as  found  by  the 

courts,  or  as  passed  by  a sovereign  and  popularly  elected 

Parliament,  and  its  protection  for  the  individual  through 
instruments  such  as  the  Habeas  Corpus  Act,  were  all  intended 
to  be  incorporated  through  the  preamble  to  the  B.N.A.  Act 
which  stated  that  the  Constitution  was  to  be  ’’similar  in 
principle  to  that  of  the  United  Kingdom”. 

One  of  the  purposes  for  which  law  courts  exist  in 
democratic  states  is  to  protect  the  citizen’s  rights  and 

freedoms.  Today,  throughout  the  world,  such  rights  are  a 
valued  possession  of  those  who  enjoy  them,  and  a desired 
goal  for  those  who  do  not.  Practically  every  leader  in  every 
country,  regardless  of  its  type  of  government,  will  claim  that 
the  citizens  of  their  country  enjoy  them  or  will  soon  enjoy 
them.  Thus  all  countries  regard  them  as  important  even  if, 

in  actual  fact,  the  people  do  not  possess  them.  This  world- 

wide respect  for  these  fundamental  freedoms  was  clearly  shown 
in  1949  when  the  United  Nations  General  Assembly  passed  the 
Universal  Declaration  of  Human  Rights.  In  its  preamble  it 
stated  that  "All  peoples  of  the  U.N.  reaffirmed  their  faith  in 
fundamental  human  rights,  in  the  dignity  and  worth  of  the 

human  person,  as  well  as  recognition  of  the  equal  and 
inalienable  rights  of  all  members  of  the  human  family.”  In 

Article  1 (a)  it  further  declared  that  "all  human  beings  are 

born  free  and  equal  in  dignity  and  rights,”  while  in  Article 
3 it  stated  that  "everyone  has  the  right  to  life,  liberty,  and 
security  of  person”.  In  this  declaration  one  can  observe  the 

freedoms  and  rights.  Amongst  these  freedoms  we  can  list 
freedom  of  speech,  of  the  press,  of  worship,  movement, 

association,  meeting,  as  well  as  freedom  from  arbitrary 
arrest. 

In  democracies  such  as  Canada,  the  courts  are  regarded 
as  the  main  defender  of  civil  liberties.  It  is  the  constant  and 
persistent  reliance  upon  the  common  law  that  enables  the  court 
to  uphold  and  maintain  these  freedoms.  For  it  is  in  the 
common  law  that  our  civil  liberties  and  rights  reside 

(although  in  Canada  they  are  now  upheld  by  statute  — see 
the  Canadian  Charter  of  Rights  and  Freedoms  at  the  end  of 
this  lesson. 
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Civil  Liberties  of  the  Individual 

Some  of  the  leading  rights  of  Canadians  are  the  right 
to  personal  freedom,  the  right  of  freedom  of  discussion,  and 
the  right  of  public  meeting. 

1.  The  Right  to  Personal  Freedom 

This  means  the  personal  right  not  to  be  subjected 
to  imprisonment,  arrest,  or  physical  restraint  in  any 
manner  that  does  not  conform  to  legal  justification. 

The  only  grounds  for  holding  a person  in  custody  are: 


(1)  The  prisoner  or  person  suffering  restraint 
is  accused  of  some  offence  and  therefore 
must  be  brought  before  the  court  to  stand 
trial. 

(2)  The  person  has  been  convicted  of  some 
offence  and  must  suffer  punishment  for  it. 

There  are  remedies  for  false  arrest  or  imprison- 
ment. Persons  illegally  arrested  or  detained  have  a 
right  of  civil  action  for  damages  against  the  persons 
responsible  for  their  arrest  or  imprisonment,  whether 
police  officials  or  not. 


The  Habeas  Corpus  Act,  1679 

The  basic  method  of  obtaining  release  from  unlaw- 
ful imprisonment  is  the  order  to  bring  the  prisoner 
before  the  court  on  a writ  of  habeas  corpus  (from  the 
great  common-law  writ,  in  Latin,  meaning  "Have  the 
body  of  the  prisoner  before  the  court  so  that  he  may 
undergo  whatsoever  the  court  may  order  concerning 
him").  The  right  to  the  writ  existed  as  common  law  long 
before  the  passing  of  the  Habeas  Corpus  Act,  but  the 
aim  of  the  statute  in  1679  was  to  meet  all  schemes  by 
which  the  effect  of  the  writ  could  be  evaded  either  by 
the  judges  who  ought  to  issue  it,  or  by  the  gaolers 
(jailers),  or  other  persons  who  had  the  prisoner  in 
custody. 

Today  if  a person  is  imprisoned  and  no  lawful 
reason  is  given,  the  prisoner,  or  anyone  else,  may 
apply  to  the  court  for  a writ  of  habeas  corpus.  The 
writ  is  granted  as  a matter  of  right.  The  court  will 
issue  it  if  grounds  are  shown  for  supposing  that  the 
persons  on  whose  behalf  it  is  issued,  have  been 
unlawfully  deprived  of  their  liberty.  Any  disobedience 
of  the  writ  exposes  the  offender  to  punishment  for  con- 
tempt of  court. 
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If  no  legal  ground  for  detention  is  shown, 
prisoners  will  be  ordered  released.  If,  on  the  other 
hand,  a lawful  reason  can  be  shown  for  their  arrest, 
they  must  be  brought  before  the  court  within  twenty-four 
hours  or  as  soon  as  possible  after  that  time.  If  the 
custody  is  justified  the  accused  will  be  held  until  the 
trial,  or  they  may  be  released  on  bail, 

2.  The  Right  of  Freedom  of  Discussion 

In  Canada,  individuals  are  free  to  say,  write, 
and  publish  anything  they  wish  except  for  statements 
which  can  be  proved  to  be  a breach  of  the  law. 

The  only  restrictions  on  the  freedom  of  the  press 
are  those  which  come  under  the  law  of  libel.  It  is 
libellous  to  publish  any  untrue  statement  about  other 
persons  which  will  injure  their  interest,  character,  or 
reputation.  The  honest  belief  and  good  intentions  of  the 
libeller  are  no  legal  defence.  The  fact  that  a statement 
is  true  is  a defence  to  a civil  action  for  damages,  but 
the  libeller  may  be  criminally  liable  for  publishing  a 
statement  which  though  true,  harmed  a person  without 
being  of  any  benefit  to  the  public. 

3.  The  Right  of  Public  Meeting 

People  may  meet  together  in  any  place  where  they 
as  individuals  have  a right  to  be  for  a lawful  purpose 
and  in  a lawful  manner  although  the  B.N.A.  Act  does 
not  provide  any  specific  right  of  public  meetings. 

There  are  certain  limitations  or  exceptions  to  this  rule: 

(1)  If  there  is  anything  unlawful  in  the  con- 
duct of  the  persons  convening  or  address- 
ing the  meeting,  and  the  illegality  is  of 
a kind  which  naturally  provokes  opponents 
to  a breach  of  the  law,  such  a meeting 
may  become  an  unlawful  meeting. 

(2)  When  a meeting,  though  the  object  of  it 
and  the  conduct  of  its  members  are 
strictly  lawful,  provokes  a breach  of  the 
peace  and  it  is  impossible  to  preserve  or 
restore  the  peace  by  any  other  means  than 
by  dispersing  the  meeting,  persons  in 
authority  may  call  upon  the  meeting  to 
disperse,  and  if  it  does  not  do  so,  it 
also  becomes  an  unlawful  meeting. 

For  example,  if  speakers  use  language  which  is 
defamatory  or  abusive  and  thereby,  as  a natural  result 
excites  their  opponents  to  a breach  of  the  peace,  the 
speakers  may  be  held  liable  for  the  wrongful  acts  of 
which  their  language  is  the  cause. 
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The  Canadian  Bill  of  Rights,  I960 

In  I960  the  federal  parliament  passed  what  is  known 
as  the  Canadian  Bill  of  Rights.  This  act  set  down  in  writing 
freedoms  enjoyed  by  Canadians.  The  general  scope  of  the  act 
was  set  out  in  Section  1,  which  read  as  follows: 


"1.  It  is  hereby  recognized  and  declared  that  in 

Canada  there  have  existed  and  shall  continue  to  exist 
without  discrimination  by  reason  of  race,  national 
origin,  colour,  religion  or  sex,  the  following  human 
rights  and  fundamental  freedoms,  namely, 

(a)  the  right  of  the  individual  to  life,  liberty, 
security  of  the  person  and  enjoyment  of  property, 
and  the  right  not  to  be  deprived  thereof  except 
by  due  process  of  law; 

(b)  the  right  of  the  individual  to  equality  before 
the  law  and  the  protection  of  the  law; 

(c)  freedom  of  religion; 

(d)  freedom  of  speech; 

(e)  freedom  of  assembly  and  association;  and 

(f)  freedom  of  the  press." 


It  should  be  noted  that  the  courts  generally  did  not 
permit  the  Bill  of  Rights  to  override  another  act  of  parlia- 
ment. On  various  occasions  accused  persons  have  argued  that 
they  were  protected  by  the  Bill  of  Rights,  but  the  courts 
held  that  it  did  not  affect  the  operation  of  the  Criminal  Code. 


The  Alberta  Human  Rights  Act,  1966 

The  Alberta  Human  Rights  Act,  which  came  into  force 
on  September  1,  1966,  reaffirms  the  right  of  the  individual 

to  equal  treatment  that  is  already  recognized  by  the  majority 
of  people  with  respect  to  employment,  and  accommodation , 
services,  or  facilities  customarily  available  to  the  public. 

According  to  this  Act,  no  employer  has  the  right  to 

refuse  persons  a job  because  of  race,  colour,  religious 

beliefs,  or  where  their  ancestors  came  from.  Nor  does  an 

employer  have  the  right  to  dismiss  persons  from  a job  or  pass 
over  them  for  promotion  because  of  personal  feelings  about 
their  race,  colour,  place  of  origin,  ancestry  or  religion. 

Furthermore,  no  hotel,  restaurant,  store,  theatre  or 
other  place  of  entertainment  can  refuse  to  let  persons  in 
because  they  are  of  a different  race,  religion  or  of  a 
different  colour,  or  because  they  or  their  ancestors  came  from 
a different  place.  Nor  can  any  hotel,  motel,  restaurant  or 
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other  place  the  public  ordinarily  enters,  refuse  to  give 
service  because  of  race,  religion,  colour,  ancestry,  or  place 
of  origin.  Quality  and  speed  of  service  normally  available 
should  be  equal  for  everyone. 

However,  any  establishment  may  exclude  disorderly 
persons  or  other  undesirable  persons  so  long  as  the  exclusion 
is  for  proper  reason  and  does  not  include  any  distinction  on 
the  basis  of  the  factors  referred  to  in  the  Act.  Management 
can  maintain  a reasonable  standard  of  behavior  or  dress. 
For  example,  male  customers  may  be  required  to  wear  a coat 
and  tie  in  some  restaurants  and  hotels. 

People  who  feel  they  have  been  discriminated  against 
whether  in  their  work,  in  getting  work,  or  in  the  use  of  a 
public  place  may  make  a complaint  in  writing  to  the: 


Administrator 

The  Alberta  Human  Rights  Act 
Terrace  Building 
EDMONTON,  Alberta 

Upon  receiving  a genuine  complaint  of  discrimination,  the 
Administrator  will  send  an  investigator  to  personally  look 
into  the  matter  and  take  whatever  steps  are  necessary  to 
correct  the  situation. 


The  Canadian  Charter  of  Rights  and  Freedoms 

When  the  Constitution  Act  was  passed  in  1982,  giving 
Canada  the  right  to  amend  its  constitution  without  seeking 
British  approval,  included  in  the  Act  was  a section  called 
the  Canadian  Charter  of  Rights  and  Freedoms.  Because  of  the 
fact  that  it  is  this  segment  of  the  Constitution  Act,  1982 
which  will  most  directly  concern  the  individual  it  is  reprinted 
in  this  lesson  in  its  entirety. 

The  provisions  of  the  Charter  which  will  have  the 

greatest  potential  impact  on  the  criminal  law  are  Sections  7-14 
inclusive,  dealing  with  "Legal  Rights",  and  Section  24  dealing 
with  remedies  for  breach  of  the  Charter  provisions.  Few  of 
these  rights  are  spelled  out  in  precise  language.  In  fact,  in 
most  cases  the  language  is  deliberately  vague.  The  courts 
are  going  to  have  to  decide,  on  the  particular  facts  of  each 
case,  whether  or  not  "the  principles  of  fundamental  justice" 
have  been  breached  (S.7),  whether  or  not  a search  is 

"unreasonable"  (S.8),  or  whether  a person  arrested  has  been 
informed  "promptly"  of  the  reasons  for  the  arrest  (S.  10(a)). 
It  is  impossible  to  predict  the  results  in  such  cases,  other 
than  to  surmise  that  where  the  language  of  the  Charter 

closely  parallels  that  found  in  the  Bill  of  Rights,  the  legal 
approaches  under  the  Charter  are  likely  to  remain  much  the 

same  as  they  were  under  the  Bill  of  Rights. 
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Generally,  average  citizens  are  unlikely  to  find  much 
change  in  their  legal  rights  because  of  the  Charter,  however, 
there  could  well  be  changes  of  considerable  significance  in 
the  way  these  legal  rights  are  enforced  by  the  courts.  This 
is  the  importance  of  S.24  of  the  Charter.  It  gives  the  courts 
enormous  flexibility  to  develop  or  apply  remedies  where  a 
Charter  right  has  been  breached.  It  does  not  tell  us  what 
those  remedies  will  be  and  therefore,  questions  of  reasonable- 
ness as  perceived  by  the  judges  will  be  of  paramount  concern. 

Section  24(2)  of  the  Charter  deals  with  illegally  obtained 
evidence.  In  Canada,  since  1970,  due  to  a Supreme  Court  of 
Canada  ruling,  Canadian  courts  have  allowed  such  evidence 
to  be  presented  at  trial,  subject  to  certain  exceptions  in 
"wiretap”  cases,  and  to  the  special  rules  which  require  that 
a confession  be  proved  to  be  "voluntary"  before  it  is  received 
into  evidence.  Section  24(2)  effectively  overrules  this  past 
custom  and  allows  a court  to  exclude  evidence  obtained  in 
violation  of  the  Charter  in  a case  where  its  use  at  trial 
"would  bring  the  administration  of  justice  into  disrepute." 
Whether  this  will  amount  to  much  in  practice  remains  to  be 
seen  because  S.24(2)  does  not  apply  to  illegally  obtained 
evidence  as  such,  but  only  to  evidence  obtained  in  violation 
of  the  Charter.  It  is  probably  a reasonable  assumption  that 
not  every  illegal  search  and  seizure  will  be  regarded  as 
violating  the  right  "to  be  secure  against  unreasonable  search 
or  seizure." 

Section  15  stipulates  every  individual's  right  to  equality 
before  and  under  the  law,  and  the  right  to  equal  protection 
of  the  law. 


THE  LEGAL  RIGHTS  OF  OTHERS 
Civil  Wrongs 


You  have  learned  that  the  study  of  our  basic  rights 
and  the  laws  that  protect  them  are  divided  into  two  classes: 

(1)  criminal  law,  and 

(2)  civil  law. 


Crimes  are  offences  which  have  been  declared  harmful 
to  the  state  as  a whole  and  it  is  the  state  which  takes 
action  against  the  criminal  offender.  If  found  guilty,  such 
an  offender  may  be  given  a fine  or  a prison  sentence,  or 
perhaps  both  a fine  and  a prison  sentence. 

A civil  wrong  differs  from  a criminal  offence  in  that  a 
civil  wrong  is  an  offence  against  an  individual  person.  Such 
civil  wrongs  are  known  as  tort,  breach  of  contract,  and 
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breach  of  trust.  The  primary  purpose  of  civil  law  is  to  pro- 
tect people  from  these  wrongful  acts,  ' the  most  common  of 
which  are  tort  and  breach  of  contract.  If  a person  is 
injured  by  the  wrongful  act  of  another  person,  the  law  gives 
that  person  a remedy  for  the  injury. 


An  injury  in  law  means  any  wrong  which  may  be  taken 
to  court.  It  is  any  violation  or  infringement  of  another 
person's  rights  for  which  the  law  allows  court  action  to 
recover  damages,  or  specific  property,  or  both.  In  some 
cases,  however,  where  damages  would  not  be  a satisfactory 
remedy,  the  court  may  grant  an  injunction.  An  injunction  is 
a court  order  ordering  a person  to  do,  or  not  to  do  some- 
thing. 


Torts 

The  word  "tort"  is  taken  from  the  French  word  meaning 
"wrong".  Legally  torts  include  all  civil  wrongs  except  breach 
of  trust  and  breach  of  contract.  In  tort  the  duties  are 
generally  fixed  by  law;  in  contract  the  duties  are  fixed  by 
the  parties  to  the  contract.  To  begin  with,  in  a breach  of 
contract,  there  must  have  been  a legal  agreement  between 
the  two  parties.  When  one  party  fails  to  keep  the  terms  of 
the  agreement,  it  is  a breach  of  contract.  Similarly,  for  a 
breach  of  trust  to  occur  there  must  have  been  some  pre- 
existing legal  arrangement  or  agreement  of  any  kind  between 
the  parties  concerned  before  the  wrong  took  place.  (Breach 
of  contract  will  be  dealt  with  in  a later  lesson.) 


Generally  a tort  consists  of  some  act  done  by  one 

person  (the  defendant)  whereby  they  have  without  just  cause 
or  excuse  caused  some  form  of  harm  to  another  person  (the 

plaintiff).  Torts  are  many  and  varied.  Individuals  have 
committed  a tort  for  which  they  can  be  held  liable  in 

damages  if  they  injure  other  people  or  damage  their  property, 
even  if  they  did  not  intend  to  do  so.  Torts  include  such 

wrongs  as  assault,  battery,  trespass,  defamation  of  character 
(libel  and  slander),  mischief,  wilful  wrongdoing,  interfering 
with  or  destroying  another  person's  property,  negligence, 
and  nuisance. 


The  purpose  of  the  law  of  torts  is  to  prevent  people 
from  hurting  one  another,  whether  in  relation  to  their  pro- 
perty, their  persons,  their  reputations,  or  anything  else 
which  is  theirs.  However,  there  are  many  forms  of  harm  of 
which  the  law  takes  no  account,  for  example,  the  loss 
suffered  by  individual  traders  by  competition  in  business. 
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Negligence 

Negligence  is  the  neglect  of  some  care  which  we  should 
exercise  towards  someone.  Negligence  is  defined  as  "omitting 
to  do  something  which  a reasonable  person  would  do,  or  the 
doing  of  something  which  a reasonable  person  would  not  do." 
For  example,  motorists  who  fail  to  blow  their  horn  with  the 
result  that  another  user  of  the  highway  is  injured. 

Negligence  will  generally  involve  liability  for  damage 
caused  by  it,  but,  before  it  can  be  said  that  there  has  been 
negligence  of  which  the  law  will  take  into  account,  there 
must  be  a recognized  duty  to  take  care.  In  a case  of  negli- 
gence it  may  be  asked  if  the  defendant  was  under  any  duty 
of  care,  and,  if  so,  if  they  observed  the  standard  of  care 
required  in  the  circumstances  of  the  case. 

Generally  speaking,  if  persons  have  full  knowledge  of 
the  nature  and  extent  of  the  risk  and  are  entirely  free  to 
avoid  it,  but  nevertheless  of  their  own  free  will  go  on  and 
are  injured,  they  cannot  recover  damages. 

Injuries  suffered  by  players  of  a game,  such  as 
hockey,  will  not  normally  give  rise  to  actions  based  on 
negligence  even  though  such  injuries  may  have  resulted  from 
infractions  of  the  rules  of  the  game,  since  those  who  take 
part  in  such  sports  are  presumed  in  law  to  assume  willingly 
the  risk  of  harm. 

EXAMPLE 


In  a hockey  game,  B body-checked  A,  took 
possession  of  the  puck  and  started  to  skate  with 
it.  A attempted  to  delay  B by  hooking  him  with  his 
stick  and  in  so  doing  hit  B a painful  blow  on  the 
back  of  the  neck.  B thereupon  stopped,  turned,  and 
holding  his  stick  with  both  hands,  brought  it  down 
on  A's  face.  The  court  held  that  B did  this  in 
retaliation  for  the  blow  he  had  recevied  and  A was 
not  entitled  to  damages.  A person  who  takes  part 
in  such  a sport  must  accept  the  risk  of  accidental 
harm  and  waive  any  claim  they  would  have  in  return 
for  enjoying  a corresponding  immunity  with  respect 
to  other  players. 


The  Occupier  of  Land 

The  occupiers  of  land  who  bring  and  keep  upon  it  any- 
thing likely  to  do  damage  if  it  escapes,  as,  for  example, 
water  in  a reservoir,  a motor  vehicle,  or  an  animal,  have  a 
duty  to  take  care  that  it  does  not  escape  and  do  damage. 
They  are  liable  for  all  the  direct  consequences  of  its  escape, 
even  if  they  have  been  guilty  of  no  negligence.  The  same 
principle  holds  in  the  escape  of  a fire  which  has  been  started 
for  some  useful  purpose. 
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Dangerous  Animals 

A person  who  keeps  a dangerous  animal  has  a duty  to 
take  steps  to  prevent  it  from  doing  harm.  Generally  speaking, 
it  is  not  wrong  to  keep  such  an  animal,  but  it  is  wrong  to 
allow  it  to  escape  from  the  keeper's  control  with  the  result 
that  it  does  damage.  No  matter  what  the  circumstances,  the 
owner  may  be  held  legally  liable  if  the  animal  causes  harm 
to  anyone. 

Since  pets  are  sometimes  not  known  to  be  vicious  until 
they  try  to  bite  someone,  the  saying  has  arisen  that  "a  dog 
is  entitled  to  its  first  bite”.  While  the  owner  of  a biting  dog 
might  not  be  penalized  under  Common  Law,  the  provincial 
Vicious  Dogs  Act  and  municipal  by-laws  frequently  provide 
the  death  penalty  for  dogs  who  have  taken  their  "first  bite”. 


Defamatory  Statements 

Individuals  may  be  liable  for  damages  if  they  make 
defamatory  or  untruthful  statements  that  injure  other  peoples' 
reputations  or  reflects  on  their  character. 

"Libel”  is  a written  or  printed  published  defamatory 
statement  that  injures  another  person.  It  consists  of  written 
words,  drawings,  or  other  objects  in  permanent  form,  tending 
to  insult  or  injure  the  reputation  of  a person.  Anyone  who 
publishes  a libel  and  who  does  so  knowing  that  the  state- 
ments are  false,  can  be  imprisoned  for  up  to  five  years.  It 
is  not  a crime  to  publish  a critical  comment  about  the  public 
conduct  of  a public  personality  or  performer,  or  upon  any 
published  literary  production;  composition;  or  work  of  art, 
provided  that  the  comment  is  not  made  out  of  spitefulness 
but  is  a fair  indication  of  the  critic's  opinion. 

"Slander”  is  similar  to  libel  except  that  the  defamatory 
statement  is  made  orally  (spoken,  by  word  of  mouth)  to  a 
third  person,  but  it  might  also  consist  of  gestures;  for 
example,  tapping  one's  head  to  indicate  mental  weakness. 

In  the  case  of  libel,  both  the  writer  and  the  publisher 
are  liable.  In  the  case  of  slander,  both  the  person  who 
originates  the  defamatory  statement  and  those  who  repeat  it 
are  liable.  It  should  be  noted  here  that  in  either  case,  the 
defamation  need  not  be  intentional. 


Trespassers 


"By  the  laws  of  England,  every  invasion  of 
private  property,  is  a trespass.  No  man  can  set 
his  foot  upon  my  ground  without  my  licence,  but 
he  is  liable  to  an  action,  though  the  damage  be 
nothing . " 


— Lord  Comden 


Law  20 


- 37  - 


Lesson  4 


A trespasser  is  a person  who  enters  another  person's 
property  without  invitation  or  permission  of  any  sort,  and 
whose  presence  is  unknown  to  the  proprietor,  or,  if  known, 

is  objected  to.  Even  if  no  damage  is  caused  by  trespassing, 

there  is  a right  of  action  in  tort. 

Proprietors  may  take  means  to  protect  their  property 
from  trespass.  However,  they  may  not  intentionally  harm  a 

trespasser  by  creating  a source  of  danger,  unless  the  danger 
so  created  can  be  justified  as  a reasonable  and  lawful  means 
of  self  defence.  They  would  not  be  justified  in  setting  a 
trap  on  their  land  that  the  trespasser  would  fall  into. 

If  trespassers  do  not  leave  on  request  they  may  be 

forcibly  removed,  but  no  more  force  may  be  used  than  is 
reasonably  necessary  under  the  circumstances.  The  owner 
would  not  legally  be  permitted  to  throw  stones  at  people  or 
shoot  at  them  because  they  were  crossing  the  owner's  property 
without  permission.  A proprietor  who  intentionally  harms  a 
trespasser  would  be  liable  for  damages. 


The  general  rule  about  trespassing  is  that  those  who 
enter  wrongfully  enter  at  their  own  risk  in  all  respects. 
However,  when  property  owners  know  about  the  presence  of 
trespassers  on  their  premises,  the  owners  owe  a duty  not  to 
create  risks  to  them,  no  matter  who  they  may  be. 


Children  Trespassing 

Generally  speaking,  if  children  are  so  young  as  not  to 
appreciate  what  they  are  doing  it  is  up  to  their  parents  to 
protect  them.  However,  an  occupier  of  property  does  have  a 
duty  to  take  care  where  children  are  concerned.  They  must  be 
prepared  for  them  to  be  less  careful  than  adults.  A hazard 
which  would  be  open  and  obvious  to  an  adult  may  be  hidden 
danger  to  a child. 

Where  a resident  can  foresee  that  a child  will  be 
attracted  from  a position  off  the  premises  by  an  alluring  but 
dangerous  condition  on  the  premises,  then  there  is  a duty  to 
prevent  such  enticement.  For  example,  a contractor  pulling 
down  old  buildings  on  land  near  a playground  left  the 
property  unattended  on  a Sunday.  A small  boy  came  on  the 
property,  pried  at  some  loose  bricks  and  brought  a wall 
down  on  himself.  The  court  held  that  it  could  be  expected 
that  children  would  be  attracted  to  the  old  building  and  that 
they  would  pry  at  loose  bricks.  Therefore,  the  contractor  was 
at  fault  in  having  the  building  unattended  in  an  unsafe 
condition. 
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Minors  (sometimes  called  "infants”) 

In  Canada  these  are  people  who  are  under  eighteen 
years  of  age,  male  or  female,  whether  single  or  married. 
There  is  no  general  rule  which  exempts  minors  from  liability 
for  tort.  In  certain  other  branches  of  law  a minor  is  not 
held  responsible  because  of  their  age.  For  instance,  a 

juvenile  receives  protection  in  a criminal  case,  and  a person 
under  the  age  of  eighteen  is  generally  free  from  liability 
for  breach  of  contract.  In  the  law  of  torts,  however,  there 
are  no  such  rules  of  exemption.  A young  person  of  any  age 
may  be  held  liable  for  damages  for  causing  harm  of  some 
kind  to  someone  else.  For  example,  minors  who  injure  other 
persons  by  carelessly  running  into  them  with  their  bicycles 
are  liable  just  as  persons  of  full  age  would  be. 


Parents  are  not  legally  liable  for  the  torts  of  their 
children  merely  because  of  their  family  relationship  even 
while  they  are  under  age  and  living  at  home.  However,  a 
parent  or  guardian  may  be  liable  for  negligence  in  affording 
or  allowing  a child  an  opportunity  to  do  mischief.  For 
example,  a father  supplied  his  son  with  an  air-gun  and 
allowed  the  boy  to  keep  it  after  receiving  a complaint  about 
it.  Later  the  boy  accidnetly  wounded  a man  by  discharging 
the  gun,  and  the  father  was  held  liable  for  his  own  negli- 
gence in  thus  supplying  the  son  with  the  means  of  mischief. 


Damages 


Damages  are  the  most  important  remedy  for  tort. 
Normally  the  amount  to  be  paid  in  damages  is  set  by  the 
court.  However,  there  may  be,  and  often  are,  other  remedies 
as  well.  For  instance,  in  an  action  for  keeping  property 
belonging  to  someone  else,  an  order  for  the  return  of  the 
property  may  be  obtained.  In  an  action  for  a private 
nuisance,  an  injunction  may  be  obtained  in  addition  to 
damages.  Sometimes,  as  in  an  action  about  the  possession  of 
land,  persons  may  recover  the  property  itself  in  addition  to 
damages  if  they  have  suffered  any  loss  during  the  period 
they  were  deprived  of  it.  It  is  up  to  the  persons  suffering 
the  injury  to  put  forward  convincing  reasons  why  they  should 
be  compensated  by  the  person  responsible  for  it. 


Damages  cannot,  strictly  speaking,  always  replace  what 
has  been  lost.  For  example,  when  a person  loses  a limb  or 
an  eye,  an  artificial  limb  or  eye  does  not  replace  the  one 
which  is  lost.  In  cases  like  this  damages  can  only  be 

satisfactory  in  the  sense  that  their  purpose  is  to  try  to 
compensate  and  not  to  replace. 
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Some  wrongs,  such  as  libel  and  slander,  are  of  a 
moral  nature  and  it  is  sometimes  questioned  if  they  can  be 
compensated  by  money.  However,  in  spite  of  the  fact  that  it 
is  difficult  to  put  a value  on  honor  and  reputation,  slander 
or  libel  may  lead  to  material  loss  for  those  who  have  been 
the  victims  of  such  acts.  For  this  reason  compensation  may 
be  demanded. 


The  Law  Reform  Commission  of  Canada 

The  Law  Reform  Commission  of  Canada  came  into  being 
on  April  1,  1971.  It  is  located  in  Ottawa  and  its  purpose  is 
to  maintain  a continuous  review  of  the  whole  body  of  criminal 
and  civil  law  in  Canada  and  to  recommend  changes  where 
they  feel  they  are  advisable. 

Some  of  the  questions  about  criminal  law  the  Commission 
is  studying  at  present  are: 

(1)  how  much  direction  the  Crown  should  have 
in  deciding  what  charges  should  be  laid 
against  a defendant, 

(2)  whether  the  right  of  an  accused  person  to 
remain  silent  should  be  preserved, 

(3)  whether  the  decision  of  the  jury  should 
continue  unchanged  as  unanimous,  or  if  a 
certain  majority  such  as  ten  out  of 
twelve  would  be  adequate, 

(4)  the  length  of  the  sentences  for  convicted 
persons,  and 

(5)  compensation  for  persons  acquitted  on 
criminal  charges. 


First  the  Commission  conducts  research  into  a particular 
aspect  of  the  law.  Then  it  issues  proposals  to  the  public  and 
to  people  involved  in  the  legal  system.  Finally,  it  studies 
the  responses  to  its  proposals  and  prepares  recommendations 
for  the  federal  Minister  of  Justice.  The  Minister  of  Justice 
then  takes  the  recommendations  before  Parliament  where  they 
are  considered  and  voted  upon. 


NOTE:  The  student  should  be  aware  that  there  is  at 

present  no  death  penalty  in  Canada.  However, 
the  debate  as  to  whether  or  not  this  form  of 
punishment  should  be  reinstated  still  goes  on. 


Law  20 


- 40 


Lesson  4 


Rights  and 
freedoms  in 
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freedoms 
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rights  of 
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Maximum 
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legislative 
bodies 

Continuation  in 
special 

circumstances 


Annual  sitting 
of  legislative 
bodies 


Mobility  of 
citizens 

Rights  to  move 
and  gam 
livelihood 


Limitation 


Whereas  Canada  is  founded  upon  principles  that 
recognize  the  supremacy  of  God  and  the  rule  of  law; 


Guarantee  of  Rights  and  Freedoms 

1.  The  Canadian  Charter  of  Rights  and  Freedoms 
guarantees  the  rights  and  freedoms  set  out  in  it  subject  Affirmative 
only  to  such  reasonable  limits  prescribed  by  law  as  action 
can  be  demonstrably  justified  in  a free  and  democratic  programs 
society. 


Fundamental  Freedoms 


2.  Everyone  has  the  following  fundamental 
freedoms 

(a)  freedom  of  conscience  and  religion; 

(b)  freedom  of  thought,  belief,  opinion  and 
expression,  including  freedom  of  the  press  and 
other  media  of  communication; 

(c)  freedom  of  peaceful  assembly;  and 

(d)  freedom  of  association. 

Democratic  Rights 

3.  Every  citizen  of  Canada  has  the  right  to  vote  in  an 
election  of  members  of  the  House  of  Commons  or  of 
a legislative  assembly  and  to  be  qualified  for 
membership  therein. 

4.  (1)  No  House  of  Commons  and  no  legislative 
assembly  shall  continue  for  longer  than  five  years 
from  the  date  fixed  for  the  return  of  the  writs  at  a 
general  election  of  its  members. 

(2)  In  time  of  real  or  apprehended  war,  invasion  or 
insurrection,  a House  of  Commons  may  be  continued 
by  Parliament  and  a legislative  assembly  may  be 
continued  by  the  legislature  beyond  five  years  if  such 
continuation  is  not  opposed  by  the  votes  of  more  than 
one-third  of  the  members  of  the  House  of  Commons 
or  the  legislative  assembly,  as  the  case  may  be. 

5.  There  shall  be  a sitting  of  Parliament  and  of  each 
legislature  at  least  once  every  twelve  months. 


Life,  liberty 
and  security 
of  person 


Search  or 
seizure 

Detention  or 
imprisonment 


Proceedings 
in  criminal 
and  penal 
matters 


Mobility  Rights 

6.  (1)  Every  citizen  of  Canada  has  the  right  to  enter, 
remain  in  and  leave  Canada. 

(2)  Every  citizen  of  Canada  and  every  person  who  has 
the  status  of  a permanent  resident  of  Canada  has  the 
right 


(a)  to  move  to  and  take  up  residence  in  any 
province;  and 

(b)  to  pursue  the  gaining  of  livelihood  in  any 
province. 


(3)  The  rights  specified  in  sub-section  (2)  are  subject  to 

(a)  any  laws  or  practices  of  general  application  in 
force  in  a province  other  than  those  that 
disciminate  among  persons  primarily  on  the  basis 
of  province  of  present  or  previous  residence;  and 

(b)  any  laws  providing  for  reasonable  residency 
requirements  as  a qualification  for  the  receipt  of 
publicly  provided  social  services. 


(4)  Subsections  (2)  and  (3)  do  not  preclude  any  law. 
program  or  activity  that  has  as  its  object  the  ameliora- 
tion in  a provice  of  conditions  of  individuals  in  that 
province  who  are  socially  or  economically  disadvan- 
taged if  the  rate  of  employment  in  that  province  is 
below  the  rate  of  employment  in  Canada. 


Legal  Rights 

7.  Everyone  has  the  right  to  life,  liberty  and  security 
of  the  person  and  the  right  not  to  be  deprived  therof 
except  in  accordance  with  the  principles  of 
fundamental  justice. 


8.  Everyone  has  the  right  not  to  be  arbitrarily  detained 
or  imprisoned. 


10.  Everyone  has  the  right  on  arrest  or  detention 

(a)  to  be  informed  promptly  of  the  reasons  therfor; 

(b)  to  retain  and  instruct  counsel  without  delay 
and  to  be  informed  of  that  right;  and 

(c)  to  have  the  validity  of  the  detention  determined 
by  way  of  habeas  corpus  and  to  be  released  if  the 
detention  is  not  lawful. 


1 1 . Any  person  charged  with  an  offence  has  the  right 

(a)  to  be  informed  without  reasonable  delay  of  the 
specific  offence; 

(b)  to  be  tried  within  a reasonable  time; 

(c)  not  to  be  compelled  to  be  a witness  in  proceed- 
ings against  that  person  in  respect  to  the  offence; 

(d)  to  be  presumed  innocent  until  proven  guilty 
according  to  law  in  a fair  and  public  hearing  by 
an  independent  and  impartial  tribunal; 

(e)  not  to  be  denied  reasonable  bail  without  just 
cause; 

(f)  except  in  the  case  of  an  offence  under  military 
law  tried  before  a military  tribunal,  to  the  benefit 
of  trial  by  jury  where  the  maximum  punishment 
for  the  offence  is  imprisonment  for  five  years  or 
a more  severe  punishment; 

(g)  not  be  found  guilty  on  account  of  any  act  or 
omission  unless,  at  the  time  of  the  act  or  omission, 
it  constituted  an  offence  under  Canadian  or 
international  law  or  was  criminal  according  to  the 
general  principles  of  law  recognized  by  the 
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community  of  nations: 

(h)  if  finally  acquitted  of  the  offence,  not  to  be 
tried  for  it  again  and,  if  finally  found  guilty  and 
punished  for  the  offence,  not  be  tried  or  punished 
for  it  again;  and 

(i)  if  found  guilty  of  the  offence  and  if  the 
punishment  for  the  offence  has  been  varied 
between  the  time  of  commission  and  the  time  of 
sentencing,  to  the  benefit  of  the  lesser 
punishment. 


12.  Everyone  has  the  right  not  to  be  subjected  to  any 
cruel  and  unusual  treatment  or  punishment. 


Parliamentary  18.  (1)  The  statutes,  records  and  journals  of 
statutes  and  Parliament  shall  be  printed  and  published  in  English 

records  and  French  and  both  language  versions  are  equally 

authoritative. 


New  Brunswick  (2)  The  Statutes,  records  and  journals  of  the  legislature 
statutes  and  of  New  Brunswick  shall  be  printed  and  published  in 

records  English  and  French  and  both  language  versions  are 

equally  authoritative. 


Proceedings  in  19.  (1)  Either  English  or  French  may  be  used  by  any 

courts  person  in,  or  in  any  pleading  in  or  process  issuing 

established  by  from,  any  court  established  by  Parliament. 

Parliament 


13.  A witness  who  testifies  in  any  proceedings  has 
the  right  not  to  have  any  incriminating  evidence  so 
given  used  to  incriminate  that  witness  in  any  other 
proceedings,  except  in  a prosecution  for  perjury  for 
the  giving  of  contradictory  evidence. 

14.  A party  or  witness  in  any  proceedings  who  does 
not  understand  or  speak  the  language  in  which  the 
proceedings  are  conducted  or  who  is  deaf  has  the  right 
to  the  assistance  of  an  interpreter. 


Equality  of  Rights 

15.  (1)  Every  individual  is  equal  before  and  under  the 
law  and  has  the  right  to  the  equal  protection  and  equal 
benefit  of  the  law  without  discrimination  and,  in 
particular,  without  discrimination  based  on  race, 
national  or  ethnic  origin,  colour,  religion,  sex,  age  or 
mental  or  physical  disability. 

(2)  Subsection  (1)  does  not  preclude  any  law,  program 
or  activity  that  has  as  its  object  the  amelioration  of 
conditions  of  disadvantaged  individuals  or  groups 
including  those  that  are  disadvantaged  because  of 
race,  national  or  ethnic  origin,  colour,  religion,  sex, 
age  or  mental  or  physical  disability. 


Official  Languages  of  Canada 

16.  (1)  English  and  French  are  the  official  languages 
of  Canada  and  have  equality  of  status  and  equal  rights 
and  privileges  as  to  their  use  in  all  institutions  of  the 
Parliament  and  government  of  Canada. 

(2)  English  and  French  are  the  official  langauges  of 
New  Brunswick  and  have  equality  of  status  and  equal 
rights  and  privileges  as  to  their  use  in  all  institutions 
of  the  legislature  and  government  of  New  Brunswick. 

(3)  Nothing  in  this  Charter  limits  the  authority  of 
Parliament  or  a legislature  to  advance  the  equality 
of  status  or  use  of  English  and  French. 

1 7.  ( 1)  Everyone  has  the  right  to  use  English  or  French 
in  any  debates  and  other  proceedings  of  Parliament. 

(2)  Everyone  has  the  right  to  use  English  or  French 
in  any  debates  and  other  proceedings  of  the  legislature 
of  New  Brunswick. 


Proceedings  in  (2)  Either  English  or  French  may  be  used  by  any 

New  Brunswick  person  in,  or  in  any  pleading  in  or  process  issuing 

courts  from,  any  court  of  New  Brimswick. 


Communica- 
tions by  public 
with  federal 
institutions 


20.  (1)  Any  member  of  the  public  in  Canada  has  the 
right  to  communicate  with,  and  to  receive  available 
services  from,  any  head  or  central  office  of  an 
institution  of  the  Parliament  or  government  of  Canada 
in  English  or  French,  and  has  the  same  right  with 
respect  to  any  other  office  of  any  such  institution 
where 

(a)  there  is  a significant  demand  for  communica- 
tion with  and  services  from  that  office  in  such 
language;  or 

(b)  due  to  the  nature  of  the  office,  it  is  reasonable 
that  communications  with  and  services  from  that 
office  be  available  in  both  English  and  French. 


Communica- 
tions by  public 
with  New 
Brunswick 
institutions 


(2)  Any  member  of  the  publican  New  Brunswick  has 
the  right  to  communicate  with,  and  to  receive 
available  services  from,  any  office  of  an  institution 
of  the  legislature  or  government  of  New  Brunswick 
in  English  or  French. 


Continuation  of 
existing 
constitutional 
provisions 


21 . Nothing  in  sections  16  to  20  abrogates  or  derogates 
from  any  right,  privilege  or  obligation  with  respect 
to  the  English  and  French  langauges,  or  either  of 
them,  that  exists  or  is  continued  by  virtue  of  any  other 
provision  of  the  Constitution  of  Canada. 


Rights  and  22.  Nothing  in  sections  16  to  20  abrogates  or  derogates 

privileges  from  any  legal  or  customary  right  or  privilege 

preserved  acquired  or  enjoyed  either  before  or  after  the  coming 

into  force  of  this  Charter  with  respect  to  any  language 
that  is  not  English  or  French. 


Minority  Language  Educational  Rights 


Language  of  23.  (1)  Citizens  of  Canada 

instruction  (a)  whose  first  language  learned  and  still 

understood  is  that  of  the  English  or  French 
linguistic  minority  population  of  the  province  in 
which  they  reside,  or 

(b)  who  have  received  their  primary  school 
instruction  in  Canada  in  English  or  French  and 
reside  in  a province  where  the  language  in  which 
they  received  that  instruction  is  the  language  of 
the  English  or  French  linguistic  minority 
population  of  the  province, 
have  the  right  to  have  their  children  receive  primary 
and  secondary  school  instruction  in  that  language  is 
that  province. 
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Continuity  of 

language 

Instruction 


Application 
where  number 
warrant 


Enforcement  of 
guaranteed 
rights  and 
freedoms 


Exclusion  of 

evidence 

bringing 

administration 

of  justice  Into 

disrepute 


(2)  Citizens  of  Canada  of  whom  any  child  has  received 
or  is  receiving  primary  or  secondary  school  instruction 
in  English  or  French  in  Canada,  have  the  right  to  have 
all  their  children  receive  primary  and  secondary 
school  instruction  in  the  same  language. 

(3)  The  right  of  citizens  of  Canada  under  subsections 

(1)  and  (2)  to  have  their  children  receive  primary  and 
secondary  school  instruction  in  the  language  of  the 
English  or  French  linguistic  minority  population  of 
a province 

(a)  applies  wherever  in  the  province  the  number 
of  children  who  have  such  a right  is  sufficient  to 
warrant  the  provision  to  them  out  of  public  funds 
of  minority  language  instruction;  and 

(b)  includes,  where  the  number  of  those  children 
so  warrants,  the  right  to  have  them  receive  that 
instruction  in  minority  language  educational 
facilities  provided  out  of  public  funds. 

Enforcement 

24.  (1)  Anyone  whose  rights  or  freedoms,  as 
guaranteed  by  this  Charter,  have  been  infringed  or 
denied  may  apply  to  a court  of  competent  jurisdiction 
to  obtain  such  remedy  as  the  court  considers 
appropriate  and  just  in  the  circumstances. 

(2)  Where,  in  proceedings  under  subsection  (1),  a court 
concludes  that  evidence  was  obtained  in  a manner 
that  infringed  or  denied  any  rights  or  freedoms 
guaranteed  by  this  Charter,  the  evidence  shall  be 
excluded  if  it  is  established  that,  having  regard  ter  all 
the  circumstances,  the  admission  of  it  in  the 
proceedings  would  bring  the  administration  of  justice 
into  disrepute. 


Aboriginal 
rights  and 
freedoms  not 
affected  by 
Charter 


Other  rights 
and  freedoms 
not  affected  by 
Charter 

Multicultural 

heritage 


flights 
guaranteed 
equally  to  both 


General 

25.  The  guarantee  in  this  Charter  of  certain  rights  and 
freedoms  shall  not  be  construed  so  as  to  abrogate  or 
derogate  from  any  aboriginal,  treaty  or  other  rights 
or  freedoms  that  pertain  to  the  aboriginal  peoples  of 
Canada  including 

(a)  any  rights  or  freedoms  that  have  been 
recognized  by  the  Royal  Proclamation  of  October 
7,  1963;  and 

(b)  any  rights  or  freedoms  that  may  be  acquired 
by  the  aboriginal  peoples  of  Canada  by  way  of 
land  claims  settlement. 

26.  The  guarantee  in  this  Charter  of  certain  rights  and 
freedoms  shall  not  be  constructed  as  denying  the 
existence  of  any  other  rights  or  freedoms  that  exist 
in  Canada. 

27.  This  Charter  shall  be  interpreted  in  a manner 
consistent  with  the  preservation  and  enhancement  of 
the  multicultural  heritage  of  Canadians. 


flights 
respecting 
certain  schools 
preserved 


29.  Nothing  in  this  Charter  abrogates  or  derogates 
from  any  rights  or  privileges  guaranteed  by  or  under 
the  Constitution  of  Canada  in  respect  of  denomina- 
tional, separate  or  dissentient  schools. 


Application  to 
territories  and 
territorial 
authorities 


30.  A reference  in  this  Charter  to  a province  or  to  the 
legislative  assembly  or  legislature  of  a province  shall 
be  deemed  to  include  a reference  to  the  Yukon 
Territory  and  the  Northwest  Territories,  or  to  the 
appropriate  legislative  authority  therof,  as  the  case 
may  be. 


Legislative  31.  Nothing  in  this  Charter  extends  the  legislative 

powers  not  powers  of  any  body  or  authority. 

extended 


Application  of 
Charter 


Exception 


Exception 
where  express 
declaration 


Operation  of 
exception 


Five  year 
limitation 


fle-enactment 


Five  year 
limitation 


Citation 


Application  of  Charter 

32.  (1)  This  charter  applies 

(a)  to  the  Parliament  and  government  of  Canada 
in  respect  to  all  matters  within  the  authority  of 
Parliament  including  all  matters  relating  to  the 
Yukon  Territory  and  Northwest  Territories:  and 

(b)  to  the  legislature  and  government  of  each 
province  in  respect  of  all  matters  within  the 
authority  of  the  legislature  of  each  province. 

(2)  Notwithstanding  subsection  (1),  section  15  shall 
not  have  effect  until  three  years  after  this  section 
comes  into  force. 

33.  ( 1)  Parliament  or  the  legislature  of  a province  may 
expressly  declare  in  an  Act  of  Parliament  or  of  the 
legislature,  as  the  case  may  be,  that  the  Act  or  a 
provision  thereof  shall  operate  notwithstanding  a 
provision  included  in  section  2 or  sections  7 to  15  of 
this  Charter. 

(2)  An  Act  or  a provision  of  an  Act  in  respect  of  which 
a declaration  made  under  this  section  is  in  effect  shall 
have  such  operation  as  it  would  have  but  the  provision 
of  this  Charter  referred  to  in  the  declaration. 

(3)  A declaration  made  under  subsection  (1)  shall  cease 
to  have  effect  five  years  after  it  comes  into  force  or 
on  such  earlier  date  as  may  be  specified  in  the 
declaration. 

(4)  Parliament  or  a legislature  of  a province  may  re- 
enact a declaration  made  under  subsection  (1), 

(5)  Subsection  (3)  applies  in  respect  of  a re-enactment 
made  under  subsection  (4). 

Citation 

34.  This  Part  may  be  citied  as  the  Canadian  Charter 
of  Rights  and  Freedoms. 


sexes 


28.  Notwithstanding  anything  in  this  Charter,  the 
rights  and  freedoms  referred  to  in  it  are  guaranteed 
equally  to  male  and  female  persons. 
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EXERCISE  1 

Define  the  following  terms  as  they  relate  to  law.  If  you  are 
unsure  as  to  their  meaning,  consult  your  lesson  notes  or  a 
dictionary. 

1.  acquit  - 


2.  adjournment  - 


3.  attorney  - 


4.  bail  - 


5.  disbursements  - 


6.  extradition  - 


7«  felony  ~ 


8.  gaol  - 


9.  jury  - 


10.  litigants  - 
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11.  persona  non  grata  - 


12.  prima  facie  - 


13.  puisne  - 


14.  rota  - 


Indicate  whether  each  of  the  following  statements  is  True  or 
False  by  circling  T or  F in  the  space  provided. 


1.  Court  of  Queen's  Bench  judges  are  appointed  by 

the  Lieutenant-Governor-in-Council. 

2.  Decisions  handed  down  by  the  Supreme  Court  of 

Canada  may  be  appealed  to  the  British  House 

of  Lords. 

3.  A preliminary  hearing  is  held  in  the  Family 
Court  which  has  jurisdiction  in  the  area  where 
the  offence  occurred. 

4.  Alberta  has  entered  into  a contract  with  the 

R.C.M.P.  to  enforce  criminal  and  provincial 

laws. 

5.  Persons  with  a criminal  record  and  who  have 

served  their  sentence  in  jail  are  eligible  to 

become  police  officers. 

6.  Persons  must  answer  any  question  asked  of  them 
by  police,  whether  they  have  been  arrested  or 
not. 

7.  The  law  demands  that  citizens  must  come  to  the 
aid  of  a police  officer  if  directly  requested  to 
do  so. 

8.  Persons  who  have  been  acquitted  of  charges 

can  sue  the  Crown  for  damages  and  for  the  cost 
of  their  defense. 

9.  Parole  is  granted  automatically  to  prisoners 
who  have  served  one-third  of  their  sentence. 

10.  In  actual  practice,  the  power  of  Queen's 
pardon  is  exercised  by  the  federal  minister  of 
justice. 


T F 

T F 

T F 

T F 

T F 

T F 

T F 

T F 

T F 

T F 
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EXERCISE  3 


Fill  in  the  blank  spaces  in  the  following  statements;  only 
one  term  is  required  for  each  space. 


1.  The  rule  of  law  acts  as  a deterrence  against  the  abuse  of 


2.  Law  in  a is  the  set  of  rules  and 

regulations  which  the  people  have  agreed  upon  to  make 
possible  an  ordered  life. 

3.  Criminal  law  is  the  responsibility  of  the  

government . 


4.  Judges  must  retire  at  the  age  of 


5.  The  Supreme  Court  of  Canada  is  composed  of 
judges . 


6.  Every  criminal  case  originates  in  Court. 


7.  The  person  who  initiates  a court  action  is  called  the 
and  the  other  party  is  called  the 


8.  In  Alberta,  a jury  in  criminal  cases  is  composed  of 
jurors. 

9.  In  Alberta,  those  areas  that  do  not  have  a municipal  police 

force  contract  out  law  enforcement  duties  to  the  . 

10.  is  a police  organization  which  keeps 

watch  on  the  international  activities  and  travel  of  known 
criminals. 
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Examine  the  following  statements.  In  the  space  provided  at 
the  right  write  A if  the  statement  refers  to  a civil  case,  B if  the 
statement  refers  to  a criminal  case.  If  the  statement  does  not  give 
sufficient  information  for  you  to  be  able  to  decide  whether  it 
refers  to  a civil  or  a criminal  case,  write  C in  the  space  at  the 
right. 


1.  The  person  who  has  suffered  gets  a definite 
benefit  from  the  law,  or  at  least  avoids  a loss. 

2.  It  is  an  offence  against  the  security  of  the 
state. 

3.  After  the  judge  has  heard  the  case  a decision 
must  be  given. 

4«  The  police  must  permit  arrested  persons  to  talk 
to  their  lawyer. 

5.  A preliminary  hearing  is  presided  over  by  a 
special  examiner  and  is  held  to  ascertain  as 
fully  as  possible  the  facts  of  the  case. 

6.  The  parties  may  agree  to  settle  out  of  court  and 
withdraw  the  case. 

7.  The  punishment  is  not  directly  or  mainly 
beneficial  to  the  person  injured. 

8.  Either  the  plaintiff  or  the  defendant  may  demand 
to  see  the  documents  which  may  be  introduced 
as  evidence  at  the  trial. 

9.  When  the  judge  enters  the  courtroom  those  pre- 
sent rise  until  the  judge  is  seated. 

10.  One  of  the  advantages  of  settling  out  of  court 
is  the  avoiding  of  court  costs. 

11.  It  is  useful  to  a court  to  know  how  other  courts 
have  dealt  with  cases  of  a like  nature. 

12.  Grave  misdemeanors  are  usually  punishable  by 
a fine  or  by  a relatively  short  time  in  prison. 

13.  A writ  of  summons  is  addressed  to  the  defendant 
and  outlines  the  plaintiff's  claim. 
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In  the  spaces  provided  at  the  right,  write  the  term  most 
closely  associated  with  each  statement.  (There  are  more  terms  than 
you  will  need.  ) 

Terms : 


allurement 

breach  of  contract 

child 

contract 

driver 

law  of  torts 

libel 


negligence 

oral 

private  nuisance 
slander 

traffic  accidents 

trespasser 

trespassing 


1.  This  is  neglect  of  some  care  which 
we  are  bound  to  exercise  toward 
someone. 

2.  If  persons  do  not  leave  upon 
request  they  may  be  forcibly 
removed. 

3.  This  is  an  agreement  between  two 

or  more  parties. 

4.  A very  high  standard  of  skill  and 

care  is  demanded  because  they  are 
performing  a task  which  involves 
dangerous  consequences  for  other 
persons. 

5.  This  means  a failure  to  keep  the 

terms  of  an  agreement. 

6.  Even  if  no  damage  is  caused  there 

is  a right  of  action  in  tort  for  it. 

7.  Its  purpose  is  to  prevent  people 
from  hurting  one  another. 

8.  This  is  a written  or  printed  state- 
ment which  injures  another  person's 
reputation. 

9.  This  is  something  which  will  attract 
a child  from  a position  off  the  pre- 
mises to  a position  on  the  premises. 

10.  Today  this  is  the  most  common 

cause  for  legal  action  on  the 
grounds  of  negligence. 
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Choose  the  best  answer  for  each  of  the  following  and  write 
the  word(s)  of  your  choice  in  the  space  provided  at  the  right. 

1.  Where  there  is  a plaintiff  and  a 
defendant  in  the  case,  a (civil, 

criminal)  wrong  is  involved.  


2.  The  (plaintiff,  defendant)  is  the 
complaining  party  who  starts  the 
action  of  lawsuit. 


3.  In  law,  an  injury  is  any  wrong 
which  (may,  may  not)  be  taken  to 
court. 


4.  A civil  offence  differs  from  a 

criminal  offence  in  that  a civil 

offence  is  an  offence  against 

(the  state,  an  individual). 


5.  Damages  (are,  are  not)  the  most 
important  remedy  for  a civil  wrong. 


6,  Libel  is  a (spoken,  written) 
defamatory  statement  that  injures 
another  person's  reputation. 


7.  Generally  speaking,  if  individuals 
have  full  knowledge  of  the  nature 
and  extent  of  a risk  and  are 
entirely  free  to  avoid  it,  but  in 
spite  of  that,  of  their  own  free 
will  go  on  and  are  injured,  they 
(can,  cannot)  recover  damages. 


8.  A writ  of  Habeas  Corpus  is  granted 
as  a matter  of  (privilege,  right). 


9.  Any  establishment  (may  not,  may) 
exclude  disorderly  persons  or 
undesirable  persons  so  long  as  the 
exclusion  is  for  proper  reason  and 
does  not  include  any  distinction  on 
the  basis  of  the  factors  referred 
to  in  the  Alberta  Human  Rights  Act. 
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For  what  reasons  will  an  adjournment  be  granted? 


Why  do  some  people  feel  that  the  right  of  appeal  may  not  be 
equally  available  to  all? 


For  what  reason  would  a defendant  choose  a trial  by  judge 
alone  rather  than  by  a judge  and  jury? 


All  the  police  forces  in  Canada  are  organized  into  three 
groups;  they  are 

(a)  

(b)  

(c) 


5.  Under  what  circumstances  may  a police  officer  arrest  someone 
without  a warrant? 
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6.  What  is  the  purpose  of  allowing  police  officers  to  issue 
appearance  notices? 


7.  How  does  the  doctrine  of  extraterritoriality  affect  the 
police's  function  to  enforce  the  law  in  Canada? 


8.  What  must  the  Crown  prove  at  a bail  hearing  to  prevent  the 
suspect  from  being  released? 


9.  Give  three  examples  of  the  types  of  provisions  which  may  be 
included  in  a probation  order. 

(a) 


(b) 


(c) 
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10.  What  is  the  difference  between  parole  and  probation? 


End  of  Lesson  Four 
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correction  regularly.  Avoid  sending  more  than  two  or  three  lessons  in  one  subject  at  the 
same  time. 
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THE  LAW  OF  CONTRACTS 

In  the  subject  of  contract  we  are  concerned  with  those 

things  which  persons  are  obliged  to  do  or  not  to  do  because 

it  has  been  agreed  to  do  or  not  to  do  them.  The  object  of  this 

lesson  is,  therefore,  to  state  the  rules  governing  obligations 

arising  out  of  agreement,  that  is  to  say,  to  explain  how  two 
persons  may  make  an  agreement  which  will  be  enforceable  in 
a court  of  law,  what  is  the  nature  and  extent  of  the  obliga- 
tions created  by  that  agreement,  and  what  are  the  remedies 

available  to  individuals  if  other  persons  do  not  perform  their 
obligations. 

The  law  recognizes  two  kinds  of  contracts: 

(1)  the  simple  contract,  and 

(2)  the  specialty  contract. 

A simple  contract  may  be  oral  (spoken  words  only),  or 
written,  or  it  might  be  implied. 

Many  oral  or  implied  contracts  may  be  enforced  by  the 
courts.  There  is  a common  error  that  a binding  contract  does 
not  exist  unless  there  is  "something  in  writing".  This  is  not 
the  case.  Although  certain  types  of  contracts  must  be  in 

writing  to  be  enforceable,  many  oral  contracts  are  enforce- 
able. They  may  also  be  implied  by  the  conduct  of  the  parties. 

Ordinary  persons  make  contracts  every  day.  Individuals  make 
contracts  whenever  they  buy  a newspaper,  ride  on  a bus,  or 
agree  to  do  a job  for  someone  else. 


Implied  Contracts 

A contract  may  be  implied  by  what  the  parties  do.  It 
may  not  be  necessary  for  either  party  to  say  a word  about 
an  agreement. 

EXAMPLE  1 

Mary  gets  on  a bus  and  pays  the  fare.  She  does  not 
say  anything  but  expects  the  bus  driver  to  give 
her  a ride  to  a certain  stop.  This  is  an  implied 
contract.  It  is  taken  for  granted  that  in  exchange 
for  the  fare,  the  bus  driver  will  allow  Mary  to 
ride  on  the  bus. 

EXAMPLE  2 

Jones  went  into  a restaurant  and  ordered  a meal 
from  the  menu  the  waitress  gave  him.  He  did  not 
tell  her  he  would  pay  for  it  and  she  did  not  ask 
him  about  payment.  It  was  taken  for  granted  that 
in  exchange  for  the  meal,  Jones  would  pay  the 
amount  stated  on  the  bill  the  waitress  gave  him. 

This  is  an  implied  contract. 
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Written  Contracts 


A written  contract  may  be  printed,  typewritten,  or  in 
longhand,  or  partly  in  each.  It  may  be  formal  and  included 
in  a legal  document  or  it  may  be  written  on  a plain  sheet  of 
paper,  or  contained  in  a letter. 


No  particular  form  is  necessary.  All  that  is  required  is 
that  it  show  the  names  of  the  parties,  the  subject  matter  of 
the  contract,  the  terms  of  the  contract,  and  the  price  or  con- 
sideration each  party  is  to  pay.  If  what  is  written  does  not 
make  a complete  contract,  there  is  no  contract.  When  persons 
have  put  what  he  or  she  is  agreeing  to  in  writing,  or  has 
agreed  to  a written  contract,  and  signed  it,  the  persons  are 
bound  by  the  written  words.  Usually  no  part  of  a written 
contract  can  be  changed  by  oral  words.  Individuals  cannot 
change  a written  contract  later  by  saying  they  meant  to 
agree  to  something  else. 


Even  though  it  may  not  always  be  necessary  to  put 
contracts  in  writing,  it  is  usually  desirable  to  do  so  where 
anything  of  value  is  concerned.  The  parties  are  likely  to 
consider  all  the  terms  more  carefully  if  they  are  put  in 
writing.  It  prevents  honest  misunderstandings.  There  can  be 
no  argument  later  on  as  to  the  terms  or  how  the  parties 
understood  them.  If  it  should  become  necessary  to  take  the 
case  to  court,  it  is  much  easier  to  prove  the  case  with  a 
written  agreement. 


Writing  simple  contracts  may  at  times  prevent  inconve- 
nience and  loss.  An  oral  contract  depends  on  the  memories 
of  the  parties  to  it.  If  one  party  dies  it  is  virtually 
impossible  to  prove  an  oral  contract.  If  a contract  is  really 
important,  therefore,  it  should  be  put  in  writing. 


Contracts  which  are  required  by  law  to  be  in  writing 
will  not  be  enforced  by  the  courts  unless  they  are  in  writing. 


To  be  legally  recognized  as  evidence  that  a contract  is 
in  writing,  the  note  or  memorandum  must  contain  the  names 
of  the  parties  and  the  subject  of  the  contract. 


A simple  written  contract  might  be  similar  to  the 
following  agreement. 
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Calgary,  Alberta 
May  1 , 1988 

I agree  to  clean  and  paint  the  outside  surface  of 
the  frame  building  which  is  used  as  a grocery 
store,  belonging  to  Henry  Rankin  at  Blank  Avenue, 
Calgary,  using  paint  and  materials  supplied  by 
Henry  Rankin  and  applying  one  coat  of  paint.  This 
cleaning  and  painting  is  to  be  completed  on  or 
before  September  1,  1988. 

Payment  for  this  work  is  to  be  $500  and  is  to  be 
made  in  full  when  the  work  is  completed. 

Signed 


Accepted. 


Some  Useful  Definitions 

Valid  means  legal  or  lawful.  A valid  contract  is  a binding 
contract  which  the  law  will  enforce. 

A void  contract  is  one  which  has  no  legal  effect.  This  means 
that  in  law  it  was  never  formed  at  all.  There  is  no  contract 
which  the  court  will  enforce,  and  it  bestows  no  rights  on 
either  party. 

A voidable  contract  is  one  which  can  be  cancelled,  usually 
at  the  option  or  choice  of  one  of  the  parties  to  the  contract. 
For  example,  a minor  may  contract  with  a competent  adult  to 
rent  a boat.  The  minor  is  not  legally  bound  by  such  a con- 
tract, yet  if  he  or  she  is  willing  to  perform  his  or  her  part 
of  the  contract,  the  competent  adult  is  bound  by  it.  The  minor 
can  set  aside  the  contract  or  not  as  desired,  but  the  adult 

has  no  choice  to  set  it  aside. 

A voidable  contract  may  also  be  declared  void  at  the 
option  of  either  party  by  agreement.  For  example,  if  A is 
employed  by  B subject  to  a week's  notice  on  either  side,  and 

B gives  a week's  notice,  the  contract  comes  to  an  end  when 

the  week's  notice  expires.  Or  perhaps  A is  offered  a better- 

paying job.  A could  give  B a week's  notice  and  the  contract 
would  come  to  an  end  when  the  week  expired. 

An  unenforceable  contract  is  one  which  is  valid  but  the  court 
will  not  enforce  it  because  of  some  technical  defect.  Such  a 
contract  may  become  enforceable  in  the  future  if  the  defect  is 
corrected.  For  example,  an  agreement  to  pay  a debt  which  is 
unenforceable  because  of  lapse  of  time,  may  become  enforce- 
able by  a written  promise  to  pay  the  debt,  or  by  part  pay- 
ment of  the  debt. 

A writ  is  a legal  document  issued  by  a court.  A writ  of 
execution  is  a court  order  issued  to  enforce  obedience  to  the 
orders  of  the  court. 
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Elements  of  a Valid  Contract 

In  order  for  a contract  to  be  valid  and  enforceable  by 
the  courts,  the  following  five  conditions  must  be  met.  If  any 
of  these  conditions  is  absent,  it  is  not  a contract. 

(1)  There  must  be  a valid  offer  and  accep- 
tance. The  offer  must  be  seriously  intended. 

There  must  be  an  offer  by  one  party  and 
an  acceptance  of  that  offer  by  the  other 
party.  Both  parites  must  be  in  agreement. 

The  acceptance  must  correspond  exactly 
with  the  offer. 


(2)  Consideration  must  be  present  except  in  a 
written  contract  under  seal  (to  be  dis- 
cussed later).  Consideration  is  that  which 
persons  receive  or  are  to  receive  for  what 
they  do,  or  promise  to  do,  when  they  enter 
into  a contract.  It  must  be  of  some  value 
in  the  eyes  of  the  law.  It  must  be  money 
or  something  with  a money  value. 


(3)  The  parties  to  the  agreement  must  be 
legally  competent.  In  Alberta,  persons 
eighteen  years  of  age  and  over,  and  able 
to  understand  what  they  are  doing,  may 
make  a contract  and  be  bound  by  it.  Some 
persons  are  regarded  as  less  than  fully 
capable,  and  their  ability  to  make  con- 
tracts is  restricted  for  their  own  protection. 
Among  these  are: 


(4) 


(a)  Minors.  In  Alberta  a minor  is  any 

person  under  eighteen  years  of  age 
(A  minor  is  also  called  an  infant. ) 

(b)  Insane  persons. 

(c)  Intoxicated  persons. 

The  consent  of  the  parties  making  the 

agreement  must  be  real  and  genuine.  Per- 
sons entering  into  a contract  must  do  so 
voluntarily,  that  is,  of  their  own  free 
will.  Each  party  must  enter  into  the  con- 
tract without  any  force  or  threat  of  force, 
or  persuasion  by  the  other  party.  When 
consent  has  been  obtained  through  mistake, 
misrepresentation,  fraud,  duress  or  undue 
influence,  it  is  not  considered  genuine  and 
the  contract  will  not  be  enforced.  There 
must  also  be  a meeting  of  the  minds.  Both 

parties  must  be  thinking  about  the  same 

arrangement  for  their  consent  to  be  real 
and  genuine. 
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(5)  The  purpose  of  the  agreement  must  be 
lawful.  The  courts  will  not  enforce  an 
illegal  contract. 


We  must  now  examine  the  legal  implications  contained  in 
these  five  essential  elements  of  a valid  contract  as  outlined 
above.  Remember,  if  any  one  of  these  conditions  is  not  pre- 
sent, there  can  be  no  contract.  Furthermore,  in  any  discussion 
about  contracts  one  should  always  keep  in  mind  the  old  Latin 
maxim  of  "CAVEAT  EMPTOR"  which  means  "LET  THE  BUYER 
BEWARE".  If  people  have  an  opportunity  to  examine  goods 
before  buying  them,  and  later  discover  some  fault  which  they 
should  have  been  able  to  discover  while  examining  them, 
they  cannot  cancel  the  contract.  The  court  will  not  protect 
people  from  their  own  poor  judgment. 


Mistake 

It  is  not  essential  for  the  formation  of  a contract  that 
the  parties  actually  be  of  the  same  mind.  It  is,  as  a general 
rule,  sufficient  that  they  appear  to  be  in  agreement.  It  is 
difficult,  if  not  impossible,  for  a court  to  decide  what  people 
are  thinking,  or  intend  to  say,  when  they  make  an  offer  or 
accept  one.  All  that  the  court  can  do  is  to  infer  their  inten- 
tion from  their  words  or  conduct.  Thus,  if  a person  says,  "1 
will  sell  you  my  boat  for  $1000,"  and  this  offer  is  accepted, 
it  is  immaterial  that  the  person  intended  to  say  $2000. 

EXAMPLE 

A leads  a horse  out  of  his  barn  and  says  to  B,  "I 
will  sell  you  this  horse  for  $400."  B replies,  "I 
accept  your  offer."  A then  discovers  that  he  has 
brought  out  a horse  which  he  did  not  intend  to  sell, 
and  insists  that  there  was  no  contract.  The  court 
held  that  there  was  an  expression  of  common  inten- 
tion, and  there  was  a contract  to  sell  the  horse. 

In  certain  classes  of  cases,  however,  mistake  on  the 
part  of  both  persons  who  are  apparently  in  agreement,  and 
who  suppose  that  they  are  making  a contract,  may  have  the 
effect  of  preventing  the  contract  from  being  effectually  made. 

EXAMPLE 

A offers  to  buy  B's  car  for  a certain  price,  and  B 
accepts.  It  turns  out  that  B has  two  cars,  and  A 
intended  to  buy  one,  and  B to  sell  the  other.  If 
there  is  nothing  in  the  words  used  or  the  circum- 
stances to  indicate  one  car  rather  than  the  other, 
there  is  no  contract,  because  the  parties  are  mis- 
taken as  to  the  identity  of  the  subject-matter. 
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There  is  a unilateral  mistake  where  one  party  misunder- 
stands the  terms  of  a contract  and  the  other  party  is  aware 
of  that  fact.  There  is  no  agreement  as  one  party  knows  that 
the  other  party  is  not  really  agreeing  to  that  particular 
contract. 


EXAMPLE 

B offers  to  sell  a certain  painting  to  A at  a cer- 
tain price.  A accepts,  thinking  that  B is  promising 
that  it  is  an  original  unsigned  Picasso  painting. 
B knows  what  A thinks,  but  does  not  intend  to  make 
any  such  promise.  The  painting  is  not  a Picasso. 
There  is  no  contract,  because  there  is  a mistake  on 
A's  part,  known  to  B,  as  to  the  nature  of  B’s 
promise . 


Another  instance  of  a unilateral  mistake  would  be  that 
of  mistaken  identity. 


EXAMPLE 

Jerry  might  think  he  is  entering  into  a contract 
with  Marilyn,  but  the  person  posing  as  Marilyn  is 
really  Louise,  and  not  Marilyn. 

In  some  cases  this  mistake  will  be  sufficient  to  void  the 
contract.  The  important  question  to  ascertain  is  "with  whom 
did  the  person  intend  to  contract  with?"  Did  Jerry  mean  to 
contract  with  Louise,  the  person  before  him,  or  with  Marilyn? 
If  the  person's  identity  is  not  a material  factor,  then  mis- 
taken identity  is  not  sufficient  to  void  the  contract. 

A person  is  assumed  to  have  agreed  to  all  of  the  terms 
in  a contract  which  that  person  has  signed.  A failure  to  have 
read  the  contract  or  to  have  understood  all  of  the  terms  will 
not  normally  provide  a person  with  sufficient  cause  to  void 
the  agreement.  However,  a plea  of  "non  est  factum"  is  avail- 
able to  a person  who  can  prove  that  he  or  she  was  mistaken 
about  the  very  nature  of  the  document  signed,  and  not  merely 
mistaken  about  its  contents.  For  example,  if  a person  signs  a 
document  to  sell  a house,  while  actually  believing  it  was 
merely  a rental  agreement,  the  misunderstanding  is  funda- 
mental to  the  nature  of  the  agreement.  On  the  other  hand,  if 
the  person  knew  that  it  was  a sales  agreement,  but  thought 
that  it  would  be  possible  to  get  more  money  than  the  contract 
stipulated,  the  plea  of  non  est  factum  could  not  be  used. 
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Duress 

Another  ground  upon  which  parties  to  a contract  may  be 
entitled  to  repudiate  their  liability  or  have  the  contract  set 
aside  by  a court,  is  that  their  consent  to  the  contract  has 
been  obtained  by  the  duress  of  the  other  party.  Duress  con- 

sists in  actual  or  threatened  violence  to,  or  imprisonment  of, 
the  person  of  the  contracting  party  or  of  the  person's  spouse, 
child,  or  parent. 

The  right  to  repudiate  liability  on  a contract  or  to 
have  the  contract  set  aside  will  be  lost  if  persons  who  have 

acted  under  duress  subsequently,  after  the  danger  or  threat 
ceases  to  exist,  affirms  the  contract  expressly  or  impliedly, 
as,  for  example,  if  they  take  advantage  of  its  provisions  or 
acts  upon  it,  or  even  if  they  delay  for  any  unreasonable 
time  in  repudiating  their  liability  or  applying  to  a court  to 
have  the  contract  set  aside. 

Undue  Influence 

Persons  are  said  to  exercise  undue  influence  over  others 
when  they  dominate  or  control  the  mind  of  others  so  as  in 
effect  to  rob  them  of  their  will  to  act  for  themselves  freely 

and  independently.  If  persons  are  induced  by  undue  influence 
to  enter  into  a contract  they  may  repudiate  it  or  have  it  set 
aside  by  a court,  but  their  right  to  do  so  will  be  lost  if, 
after  the  undue  influence  has  ceased  to  exist,  they  affirm 
the  contract  or  even  delay  unreasonably  in  seeking  relief 
from  its  provisions. 

In  the  case  of  certain  relations  the  law  presumes  that 
undue  influence  has  been  exercised  as,  for  example,  if 

parents  make  a contract  with  their  children,  lawyers  with 
their  clients,  doctors  with  their  patients,  or  guardians  with 

their  wards.  In  order  to  make  the  contract  binding,  the 
parent,  lawyer,  doctor,  or  guardian,  as  the  case  may  be, 
must  prove  that  the  other  party  to  the  contract  has  in  fact 
exercised  free  will  in  entering  into  a contract,  or  has  acted 
in  accordance  with  the  advice  of  a competent  independent 
person.  In  other  cases  there  is  no  presumption  of  undue 
influence,  and  any  person  who  asserts  that  he  or  she  has  been 
induced  to  enter  into  a contract  by  undue  influence  must  be 

able  to  prove  it.  Undue  influence  may  arise  by  reason  of  a 
great  variety  of  circumstances  as,  for  example,  old  age  or 
mental  incapacity  of  one  party,  or  residence  of  the  parties 
in  the  same  house  combined  with  such  special  personal  or 
business  relations  as  tend  to  subject  one  party  unduly  to  the 
domination  or  control  of  the  other. 

Innocent  Misrepresentation 

If  persons  make  a false  statement  of  material  fact 

without  intention  to  deceive,  and  in  the  honest  belief  that  it 

is  true,  the  misrepresentation  is  said  to  be  innocent.  In  the 
case  of  innocent  misrepresentation  the  contract  is  voidable  by 
the  injured  party. 
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A misrepresentation  can  also  be  made  by  withholding 
information  by  not  telling  the  other  party  important  details. 
With  some  kinds  of  contracts,  such  as  insurance,  one  party 
has  information  that  the  other  does  not  have.  The  person  with 
the  knowledge  must  tell  the  other  all  that  is  known  relating 
to  the  contract.  A failure  to  do  so  can  result  in  the  other 
party  refusing  to  honor  the  agreement. 


Fraudulent  Misrepresentation 

Fraudulent  misrepresentation,  commonly  called  "fraud", 
is  an  offence  where  a false  statement  is  made,  either  deliber- 
ately or  with  a reckless  disregard  of  the  truth,  with  the 
intention  of  deceiving  some  innocent  person  for  gain. 

To  succeed  in  a charge  of  fraud,  all  of  the  following 
conditions  must  be  met: 

(1)  There  must  have  been  a false  statement  of 

material  fact.  It  must  have  misled  the 

other  party,  causing  that  party  to  act  on 
it. 

(2)  It  must  have  been  made  with  the  intention 

of  deceiving  the  other  party.  It  must 
have  been  made  with  complete  disregard 
of  the  truth,  that  is,  made  knowing  it 

was  not  true. 

(3)  The  party  charging  fraud  must  have 

suffered  loss  because  of  the  false  state- 
ment. 

EXAMPLE  1 

A goes  into  a store  to  buy  a watch.  B,  the  owner, 

shows  A a watch  and  offers  it  to  A for  $75.  B 

makes  three  statements: 

(a)  ’’This  is  a better  watch  than  the  one  the 
jewellery  store  next  door  has  in  its  window 
today. " 

(b)  "This  is  the  best  watch  on  the  market  today 
at  this  price." 

(c)  "I  paid  $75  for  this  watch."  (In  truth  B had 
paid  $10  for  it.) 

All  of  these  statements  are  false,  but  (a)  and  (b)  could 
not  be  the  basis  of  fraud.  They  are  not  statements  of  material 
fact.  They  are  B's  opinions  only.  A statement  of  opinion  does 
not  constitute  fraud  and  it  affords  no  remedy  for  any  person 
who  is  persuaded  by  it.  Statement  (b)  is  what  is  known  as 
"puffing"  or  "seller's  talk".  Puffing  is  just  an  exaggerated 
claim.  The  public  is  aware  of  such  sales  talk  and,  generally, 
makes  allowance  for  it. 
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Statement  (c)  is  a statement  of  material  fact.  B either 
did  or  did  not  pay  $75  for  the  watch.  If  A believed  B had 
paid  $75  for  it  and  bought  it  thinking  it  was  a very  good 
watch,  and  later  discovered  it  was  a cheap  watch,  B would  be 
guilty  of  fraud.  Statement  (c)  meets  all  of  the  conditions 
listed  above.  It  furnishes  all  of  the  points  required  to 
establish  fraud. 

EXAMPLE  2 

White  goes  to  Black,  a used-car  dealer,  to  buy  a 
car.  Black  shows  him  a car  which  he  is  anxious  to 
sell.  In  trying  to  persuade  White  to  buy  this 
particular  car.  Black  says,  among  other  things: 

(a)  "The  sales  price  of  used  cars  will  double 
within  the  next  year." 

(b)  "This  is  the  best  make  of  car  ever  built." 

(c)  "This  car  was  owned  by  Gray  who  sold  it  to 
us;  he  used  it  very  little  because  he  was 
ill  and  has  now  gone  to  Victoria  to  live." 

(Actually  Gray  had  never  owned  the  car  and 
Black  knew  that  Gray  had  never  owned  it.) 

As  in  Example  1,  all  of  these  statements  are  false. 
Statements  (a)  and  (b)  are  the  dealer's  opinion  only,  and  an 
expression  of  opinion,  even  if  it  is  unfounded,  is  not  a 
condition  for  determining  fraud.  Statement  (c),  however,  is 
not  a matter  of  opinion;  it  is  a statement  of  material  fact. 
The  car  either  did  or  did  not  belong  to  Gray  in  the  past,  and 
this  car  never  had  belonged  to  Gray.  This  was  a deliberate 
misrepresentation  of  material  fact  made  to  induce  the  sale.  If, 
because  of  this  statement  White  bought  the  car.  Black  would 
be  guilty  of  fraud  because  Statement  (c)  meets  all  of  the 
conditions  necessary  to  prove  fraud. 

White  bought  the  car  because  he  knew  Gray,  and 
thought  it  would  be  a very  good  car.  He  found  out  later  that 
Gray  had  never  owned  the  car,  and  that  it  was  in  very  poor 
condition.  It  had  stalled  on  the  highway  many  kilometers  from 
home,  causing  him  considerable  expense  in  having  it  towed 
back,  as  well  as  inconvenience  and  loss  of  time.  Black  was 
guilty  of  fraud.  Because  of  this.  White  would  be  entitled  to 
return  the  car  and  get  back  the  money  he  had  paid  for  it. 
White  would  also  be  entitled  to  damages  and  payment  for  loss 
of  time  and  expense  in  connection  with  the  car. 


Defrauded  persons  may  repudiate  the  contract  (have  it 
set  aside  by  the  court),  and,  because  fraud  is  a civil 
wrong,  may  sue  the  party  guilty  of  deceit  for  damages  as 
well. 


Law  20 


10 


Lesson  5 


The  state  treats  fraud  as  a matter  of  public  concern. 

Therefore,  it  is  a criminal  offence  as  well  as  a civil  offence. 
Because  it  is  also  a criminal  offence,  people  guilty  of  fraud 
may  find  themselves  in  trouble  with  the  law.  They  could  be 

liable  to  a fine  or  a prison  sentence. 

Persons  who  have  parted  with  their  money  or  property 

because  of  fraud  are  entitled  to  the  return  of  their  money  or 
property,  but  they  are  not  permitted  to  shield  the  offender  by 
an  agreement  not  to  prosecute,  or  to  drop  a prosecution 
already  begun.  For  example,  if  Black  offered  to  give  White 
back  his  money  and  $50  extra  if  he  would  drop  the  fraud 

charges,  the  law  would  not  allow  White  to  do  this. 

Fraud  is  covered  by  statute  which  sets  out  what  is  for- 
bidden by  law  and  the  punishments  which  the  courts  may 

impose  upon  persons  guilty  of  this  offence.  If  a case  is  con- 
sidered sufficiently  serious  it  can  be  brought  within  the 

provisions  of  the  Criminal  Code  which  has  a section  dealing 
with  fraudulent  transactions  relating  to  contracts  and  trade. 

This  includes  fraud,  falsification  of  books  and  documents, 

impersonation,  and  forgery  of  trademarks  and  trade  descrip- 
tions. 


Offer  and  Acceptance 

Contracts  are  usually  arrived  at  by  means  of  an  offer 
and  acceptance.  An  offer  is  a definite  statement  by  one 
party  (the  offeror)  of  the  terms  under  which  he  or  she  will 
contract.  An  acceptance  is  the  agreement  of  the  other  party 
(the  offeree)  to  the  proposal  stated. 

The  offer  and  acceptance  may  be  made  orally  face  to 
face,  by  telephone,  by  an  exchange  of  letters  or  telegrams, 

. by  a formally  written  agreement,  or  by  a combination  of 

these  methods.  The  important  thing  is  that  the  parties  under- 
stand each  other. 

In  order  to  be  valid  the  offer  and  acceptance  must 

comply  with  the  following  rules: 

(1)  The  offer  must  be  definite  and  seriously 

intended. 

(2)  In  simple  contracts  both  the  offer  and  the 
acceptance  must  be  communicated  by  one 
party  to  the  other  party  by  a written  or 
an  oral  statement,  or  implied  by  conduct. 

(3)  An  offer  may  lapse  or  come  to  an  end  and 

can  no  longer  be  accepted  if:  (a)  either 

the  offeror  or  the  offeree  dies  before 

acceptance,  or  (b)  the  offer  is  not 
accepted  within  the  time  specified  or,  when 
no  time  is  specified,  a reasonable  time. 
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(4)  The  offer  must  be  accepted  in  the  manner 
stipulated  or  indicated  in  the  offer. 

(5)  The  acceptance  must  be  unconditional ; if 
otherwise,  the  acceptance  must  be  treated 
as  a counter-offer  which  requires  accep- 
tance itself  to  make  a contract.  A refusal 
causes  the  offer  to  terminate,  and  it  can- 
not thereafter  be  accepted  unless  the  offer 
is  repeated. 

(6)  An  offer  may  be  withdrawn  any  time  before 
it  is  accepted. 

Generally  the  agreement  is  between  one  person  and 
another  person,  or  between  one  person  and  a company.  Usually 
one  person  will  make  an  offer  to  another  person  to  give  some- 
thing or  to  do  something,  asking  the  other  person  to  give 
something  or  to  do  something  in  return.  The  first  person  is 
making  the  offer  to  the  second  person.  If  the  second  person 
accepts  the  offer,  then  there  is  a contract  between  these  two 
parties. 

An  offer  must  be  clear,  definite,  and  certain.  It  must 
set  forth  all  the  terms  of  the  agreement,  such  as  who,  what, 
when,  where,  and  how  much.  It  must  be  made  known  to  the 
other  party.  The  acceptance  must  be  unconditional.  It  must 
correspond  exactly  with  the  offer.  The  offer  is  completely 
within  the  control  of  the  offeror  (the  person  making  the 
offer).  The  offeror  may  decide  the  terms  to  be  offered  and  the 
party  to  whom  these  terms  are  to  be  offered. 

Following  are  examples  of  offer  and  acceptance. 

EXAMPLE 

X promises  to  give  his  wife  $200  at  the  end  of 
each  month  for  housekeeping  expenses.  If  X does  not 
give  Mrs.  X $200  at  the  end  of  the  month  for  these 
expenses,  Mrs.  X may  be  annoyed.  However,  there  is 
not  a contract  as  neither  intended  to  create  a 
legal  obligation. 

Although  a contract  originates  in  offer  and  acceptance, 
these  need  not  be  expressed  in  written  or  spoken  words. 

EXAMPLE 

A bus  goes  along  the  street.  This  is  an  offer  on 
the  part  of  the  transportation  company  to  carry 
passengers  at  a set  rate.  The  offer  is  accepted 
when  a person  gets  on  the  bus  with  the  intention 
of  becoming  a passenger.  In  this  case  a legal 
obligation  is  created  without  it  being  necessary 
for  any  words  to  be  spoken.  Such  a contract  is  said 
to  be  implied  by  the  conduct  of  the  parties. 
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Very  often,  an  invitation  to  make  an  offer  is  confused 
with  an  offer.  Most  newspaper  advertisements,  price  quota- 

tions, and  display  advertising  fall  within  this  class. 

A newspaper  advertisement  is  generally  considered  an 
invitation  to  the  public  to  make  an  offer.  If  a price  error  was 
made  in  the  paper  or  if  the  merchandise  is  sold  out,  the 
merchant  may  refuse  to  sell.  The  customer  has  no  legal 
rights. 

EXAMPLE 

B,  who  had  a clothing  store,  put  the  following 
advertisement  in  the  Edmonton  Journal.  "Shoes  on 

sale  at  $9.98."  A walked  into  the  store  and  said, 

"I  accept  your  offer." 

It  was  held  that  B did  not  have  to  sell  the  shoes  for 
$9.98.  Actually  B had  agreed  to  do  nothing.  The  advertisement 

was  not  sufficiently  certain  and  definite  to  be  an  offer. 

Rather  it  was  merely  an  invitation  to  the  buying  public  to 
come  in,  look  at  the  shoes,  and  make  an  offer. 

It  is  possible  to  make  an  offer  to  the  general  public  by 
means  of  an  advertisement,  but  all  the  terms  must  be  set  out 
in  the  advertisement.  An  example  of  a public  offer  is  the 
advertisement  or  notice  offering  a reward  for  the  capture  of  a 
criminal  or  the  return  of  something  that  has  been  lost.  A 

specific  sum  is  offered  in  return  for  a specific  act,  and  it  is 
directed  to  the  public  at  large.  Anyone  reading  the  notice 

may  accept  by  doing  the  required  act. 

Offers  may  be  made  in  many  ways  — by  telephone,  by. 

letter,  by  telegram,  or  by  other  methods.  Generally  there  is 

no  problem  as  to  the  method  of  communication,  although  some- 
times a letter  or  telegram  may  go  astray.  It  is  in  connection 

with  reward  offers  that  trouble  arises  in  regard  to  the 

requirements  of  communication. 

EXAMPLE 

Terry  Wilson  found  a wallet  on  the  street.  In  the 
wallet  was  a card  giving  the  address  of  the  owner. 

Terry  returned  the  wallet,  and  the  owner  thanked 

him  for  doing  so  but  did  nothing  more.  That  evening, 
while  reading  the  newspaper,  Terry  discovered  that 
the  owner  had  made  a definite  offer  of  a reward  for 
the  return  of  the  wallet. 

Terry  cannot  now  go  and  collect  the  reward.  He  may 

get  mad  about  it  and  consider  it  unfair,  but  he  cannot 
collect.  He  did  not  know  of  the  reward  at  the  time  he  returned 
the  wallet,  so  it  cannot  be  said  that  Terry  accepted  the 
offer.  There  can  be  no  agreement  if  the  offeree  does  not  know 
of  the  offer,  even  if  the  act  requested  in  the  offer  has  been 
done. 
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EXAMPLE 

Ray  offers  to  sell  his  boat  to  John  for  $450  cash. 

John  replies,  "I  will  accept  if  you  will  allow  me 
to  pay  $90  a week  for  five  weeks.”  Edward,  who  is 
with  John  at  the  time,  speaks  up  and  says,  "I'll 
accept  your  offer  and  pay  the  $450  cash  right  now.” 

There  is  no  valid  acceptance  in  either  instance.  This 
situation  illustrates  two  important  requirements  of  a valid 
acceptance.  An  offer  is  completely  within  the  control  of  the 
offeror.  The  offeror  may  offer  any  terms  he  or  she  chooses  and 
may  make  the  offer  to  any  other  person.  No  one  else  may 
change  the  terms,  and  no  one  but  the  offeree  to  whom  the 
offer  is  made  may  accept.  Thus,  John  is  not  making  a valid 
acceptance  because  he  is  changing  the  terms.  Edward  is  not 
making  a valid  acceptance  because  the  offer  was  not  made  to 
him. 

The  time  at  which  an  acceptance  takes  effect  may  be 
very  important  because,  when  the  acceptance  has  been  com- 
municated by  the  offeree  to  the  offeror,  the  parties  are  in 
agreement  and  a contract  comes  into  being.  There  is  no 
special  problem  of  communication  when  the  parties  are  dealing 
face  to  face.  When  one  of  the  parties  speaks,  the  other  party 
hears  and  the  offer  or  the  acceptance  is  communicated.  When 
the  parties  live  at  a distance  however,  and  must  negotiate  by 
letter  or  telegram,  some  arbitrary  rules  must  be  made  as  to 
when  the  acceptance  takes  place. 

Let's  assume  that  Ray  and  John  live  in  different  cities. 
Ray  has  made  an  offer  by  letter  to  sell  his  boat  to  John. 
John  decides  to  accept.  There  is  no  contract  yet.  He  writes 
a letter,  addresses  it  to  Ray,  and  puts  a stamp  on  it.  Still 
no  contract.  He  carries  the  letter  across  the  street  to  a post- 
office  mailbox,  pulls  down  the  slide,  lays  the  letter  in,  but 
holds  his  finger  on  it.  Still  no  contract.  When  he  lifts  his 
finger  however,  and  the  letter  slides  down  into  the  box  beyond 
his  control,  a contract  is  formed. 


Ray  could  have  stated  the  time  and  place  of  acceptance 
in  his  offer,  indicating  that  a contract  would  not  come  into 
existence  until  he  received  the  acceptance.  In  that  case, 
there  would  be  a contract  only  when  Ray  received  the 
acceptance,  and  provided  that  he  received  it  within  the 
specified  time  limit. 

Sometimes  an  offer  specifies  that  it  must  be  accepted  by 
an  act.  When  that  is  true,  then  the  act  must  be  performed 
before  there  is  an  acceptance.  A promise  to  do  the  act  is  not 
enough.  Thus,  if  Jim  Brown  promised  to  pay  Ernie  David  $5 
if  Ernie  would  climb  to  the  top  of  the  school  flagpole, 
Ernie  would  have  to  climb  to  the  top  in  order  to  accept  the 
offer. 
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There  is  also  the  requirement  that  the  promise  or  the 
act  of  acceptance  must  be  positive.  If  Ray,  in  his  letter  to 
John,  offering  the  sale  of  the  boat,  had  concluded  his  offer 
by  saying,  "If  1 do  not  hear  from  you,  1 shall  assume  that 
you  have  accepted  my  offer,"  John's  silence  after  receiving 
the  offer  would  not  bind  him  to  pay.  Ray  has  no  right  to 
try  to  force  an  acceptance  through  John's  lack  of  action. 

Silence  may  indicate  assent,  only  if  both  parties  under- 
stand and  agree  that  this  is  to  be  the  means  of  acceptance. 

EXAMPLE 

David,  a vacuum  cleaner  salesman,  demonstrated  one 
of  his  machine  at  Mrs.  Milton's  house.  Mrs.  Milton 
said  she  would  have  to  consult  her  husband  before 
deciding  to  buy  it.  David  then  offered  to  leave  the 
cleaner  with  Mrs.  Milton,  saying,  "If  I don't  hear 
from  you  by  the  end  of  the  month.  I'll  bill  you  for 
it."  Mrs.  Milton  agreed.  A month  passed  and  the 
salesman's  bill  arived.  There  is  a binding  contract 
here  because,  by  her  silence,  Mrs.  Milton  accepted 
David's  offer.  Both  parties  had  agreed  that  con- 
tinued silence  would  be  the  manner  of  acceptance. 

Termination  of  Offer 

Assume  that  Ray  has  offered  to  sell  John  his  boat  for 

$450.  Ray  tells  John  that  the  offer  will  remain  open  until 

noon  on  the  following  day.  A time  has  been  specified,  and 

John  must  accept  within  that  time.  If  he  does  not  come  around 
until  one  o'clock,  he  will  be  too  late;  the  offer  ended  at 

twelve. 

If  no  exact  time  had  been  stated,  John  would  have  a 
reasonable  time  within  which  to  accept.  What  is  a reasonable 
time  depends  on  the  circumstances.  If  Ray  and  John  were 
dealing  face  to  face,  the  offer  would  terminate  when  they 
parted  company  unless  the  time  was  extended. 

The  acceptance  must  correspond  with  the  terms  of  the 

offer.  If  offerees  qualify  their  acceptance  in  any  way,  it  is 

not  considered  an  acceptance  in  law,  but  rather  a counter- 
offer to  be  accepted  or  rejected  in  turn  by  the  original 
offeror.  A qualified  acceptance  or  an  absolute  rejection  by  the 
offeree  has  the  effect  of  terminating  the  offer,  and  the  offer 
cannot  thereafter  be  accepted  unless  the  offeror  renews  it. 

An  unaccepted  offer  does  not  bind  the  offeror,  and  the 
offer  may  be  varied  or  revoked  at  any  time  before  the  offeree 
accepts  it.  A revocation  or  variation  to  be  effective  must  be 
actually  brought  to  the  knowledge  of  the  offeree.  Once  the 

offer  is  accepted  it  is  too  late  for  the  offeror  to  revoke  the 

offer. 
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The  death  or  the  insanity  of  either  party  would  make 
the  fulfillment  of  an  agreement  impossible;  therefore,  the 
offer  is  said  to  be  terminated  by  the  happening  of  these 
events. 


Auction  Sales 

At  ordinary  auction  sales  offers  are  made  by  the 
bidders.  The  auctioneer  is  only  soliciting  offers.  Thus  a bid 
may  always  be  withdrawn  at  any  time  prior  to  acceptance. 
The  acceptance  of  the  offer  occurs  when  the  auctioneer  brings 
down  the  hammer  or  cries,  "Sold!"  If  the  auction  role  is 
advertised  or  announced  to  be  "without  reserve",  then  a 
different  set  of  rules  applies.  "Without  reserve"  means  that 
the  auctioneer  is  offering  to  sell  to  the  highest  bidder;  thus, 
the  auctioneer  becomes  the  offeror.  The  acceptance  is  complete 
when  the  highest  bidder  is  determined.  In  an  ordinary  auction 
sale,  the  auctioneer  does  not  have  to  accept  the  highest  bid; 
but,  in  a sale  "without  reserve"  or  "unreserved",  the  highest 
bid  has  to  be  accepted. 


Social  Engagements 

Social  engagements  are  not  enforceable  at  law. 

EXAMPLE 

Bridges  accepted  an  invitation  to  Crawford's  house 

for  dinner.  Unfortunately,  when  the  time  came, 

Bridges  decided  to  go  to  a hockey  game  instead. 

Crawford  was  disappointed  but  there  was  nothing  he 

could  do  except  perhaps  not  invite  Bridges  again. 

Such  an  agreement  is  known  as  a social  engagement. 
Bridges  and  Crawford  did  not  intend  to  create  legal  obliga- 
tions. From  a moral  standpoint  individuals  should  live  up  to 
their  social  agreements;  but  the  law  cannot  compel  them  to  do 
so. 

Specialty  Contracts  or  Contracts  Under  Seal 

A contract  under  seal  is  a special  type  of  written 
contract  which  is  signed,  sealed,  and  delivered  by  the  party 
or  parties  concerned.  This  is  to  show  that  the  parties  to  the 
agreement  have  entered  into  a solemn  obligation  to  perform 
the  terms  of  a contract  whether  or  not  they  receive  any 
benefit  from  it.  The  seal  in  this  case  is  a private  seal 
attached  to  the  written  agreement  by  one  or  both  of  the 
parties. 

A speciality  contract  is  sometimes  called  a formal 
contract  of  business  or  a deed. 
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The  use  of  the  seal  goes  back  into  history.  Long  ago 
the  average  person  could  not  read  or  write.  If  people  made 
important  contracts  they  would  have  someone  else  write  it  out 
for  them.  To  show  that  they  agreed  to  the  contract  they  would 
put  some  melted  wax  on  the  paper  or  on  whatever  substance 
the  contract  was  written  on;  then  they  would  press  their  own 
private  seal  in  the  wax.  In  this  way  they  could  identify  a 

contract  to  which  they  had  agreed.  In  the  early  courts  con- 
tracts bearing  such  seals  were  the  only  contracts  that  could 
be  enforced. 

Today  seals  are  no  longer  wax  impressions  of  a person's 
crest  or  coat  of  arms  but  are  usually  red  adhesive  wafers  or 
stickers  superimposed  or  placed  on  the  top  of  the  document. 
They  are  usually  affixed  to  the  document  beforehand  and  the 
signature  of  the  party  is  written  to  the  left  of  the  seal. 
Generally,  such  contracts  must  be  signed  in  the  presence  of 

a witness  or  witnesses. 

A contract  under  seal,  or  deed,  takes  effect  from  the 
date  of  delivery.  The  deed  is  delivered  either  by  actually 
handing  it  to  the  other  party,  or  to  someone  else  for  the 
benefit  of  the  other  party,  or  by  words  indicating  a present 
intention  that  the  deed  should  be  in  force  though  it  is 
retained  in  the  possession  of  the  party  executing  it. 

A contract  under  seal  does  not  require  consideration  in 
order  to  be  enforceable,  as  the  formality  of  the  contract, 

complete  with  seal,  shows  that  care  and  thought  have  been 
taken  in  entering  into  the  agreement.  If  people  go  to  the 
trouble  of  putting  the  contract  in  writing,  signing  it,  and 
sealing  it,  then  courts  do  not  find  consideration  to  be 

necessary. 

If  a document  ends  with  "SIGNED,  SEALED  AND  DELIVERED 
in  the  presence  of*  a seal  or  seals,  as  required,  should  be 

affixed  in  the  space(s)  provided  or  the  document  may  not  be 
accepted  by  the  court.  (See  the  example  on  page  18  of  this 

lesson. ) 

In  one  court  case  the  court  refused  to  accept  as  a seal 

a blackened  smudge  placed  after  the  signatures  of  the  parties 
by  the  lawyer.  The  lawyer  said  it  needed  a seal,  which  it 
did,  because  there  was  no  mention  of  money  consideration. 

In  another  case  an  ink  mark  was  held  not  to  be  an 

effective  seal.  The  judge  stated: 

"The  virtue  of  a piece  of  wafer  or  wax  stuck  upon 
a paper  has  often  been  sneered  at  in  the  Courts  of 
Justice;  and  I am  not  disposed  to  value  it  too 
highly.  Still,  the  same  bit  of  wax,  makes  all  the 
difference  between  ’deed'  and  'no  deed';  the  seal 
being  of  the  very  essence  of  the  deed." 
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These  formal  contracts  of  business  are  only  required  for 
certain  classes  of  contracts  today.  These  include  gifts  and 
contracts  concerning  land  and/or  buildings  on  the  land. 


A person  who  has  been  promised  something  without  any 
consideration,  that  is,  a gift,  can  enforce  such  a promise 
only  if  it  was  made  in  the  form  of  a contract  under  seal. 


"Conveyances"  is  the  name  of  documents  which  transfer 
land  from  one  person  to  another.  A conveyance  is  used  not 
only  to  transfer  ownership,  but  also  other  interests  in  land, 
such  as  a mortgage  on  the  land,  or  a lease  for  longer  than 
three  years.  All  contracts  having  to  do  with  land  are  required 
by  statute  to  be  in  the  form  of  a document  under  seal  in 
order  to  be  legal  and  enforceable. 


Other  contracts,  in  order  that  the  occasion  of  making 
them  may  be  made  more  impressive,  or  for  other  reasons,  are 
sometimes  made  under  seal  in  circumstances  in  which  it  is 
not  legally  necessary  to  use  that  form. 
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EXAMPLE  OF  A CONTRACT  UNDER  SEAL 


THIS  AGREEMENT  made  in  duplicate  this  19th  day  of  September,  A.D. 

1988. 

BETWEEN:  Albert  Edward  Anthony,  of  the  City  of 

Edmonton,  in  the  Province  of  Alberta, 

Physician. 


- and  ~ 


James  Arthur  White,  of  the  City  of  Edmonton, 
in  the  Province  of  Alberta,  Merchant. 


(All  of  the  details  of  the  agreement  would  be 
stated  here  and  might  take  up  considerable 
space. ) 


IN  WITNESS  WHEREOF  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

SIGNED,  SEALED  AND  DELIVERED  ) 

in  the  presence  of:  ) 

) 

) 

) 

I Albert  Edward  Anthony 

, ^ 

Witness  as  to  the  signature  of  ) 

Albert  Edward  Anthony  ) 

) 

) 

) 

j James  Arthur  White 

) 

) 

) 


Witness  as  to  the  signature  of 
James  Arthur  White 
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Other  Seals 

A limited  company  is  required  by  law  to  have  a corpor- 
ate seal,  and  with  certain  exceptions  this  seal  must  be  placed 
upon  any  contract  it  makes.  The  purpose  of  this  is  to  show 
the  consent  of  its  members  to  the  contract.  Contracts  of  minor 
importance,  however,  such  as  the  hiring  of  clerical  employees, 
making  small  repairs  or  purchasing  office  supplies,  do  not 
need  the  corporate  seal. 

Other  seals  of  authority,  besides  the  corporate  seal, 
are  the  seal  of  a public  official,  or  a seal  attached  by  a 
Commissioner  of  Oaths  (an  official  who  certifies  that  individuals 
signing  a document  are  who  they  claim  to  be). 


Form  of  Contracts 

Contracts  may  begin  in  two  ways: 

(1)  Individuals  may  draft  a contract  them- 
selves, in  which  case  they  must  be  sure 
that  it  contains  all  the  terms  which  they 
wish  the  other  party  to  observe. 

(2)  It  may  be  drawn  up  by  the  other  party, 
in  which  case  the  persons  should  check 
carefully  to  make  sure  that  it  contains  no 
terms  that  they  do  not  like. 

Once  a legal  agreement  has  been  entered  into  its  pro- 
visions cannot  be  disregarded  without  committing  a breach  of 
contract . 


Written  Contracts 


The  law  requires  that  certain  classes  of  contracts  must 
be  in  writing  to  be  enforceable.  Other  contracts  may  be  oral, 
or  written,  or  implied  by  the  conduct  of  the  parties.  However, 
where  anything  of  value  is  concerned,  it  is  advisable  to 
have  a written  contract.  It  should  be  made  out  in  duplicate 
so  that  each  party  will  have  a copy.  In  a written  contract 
persons  should  put  all  the  details  in  writing.  If  the  other 
party  plans  to  keep  such  promises,  there  should  be  no  objec- 
tion to  putting  them  in  writing. 

Individuals  should  be  sure  that  they  have  read  care- 
fully, and  understand  an  agreement  before  signing  it,  and 
they  should  refuse  to  sign  an  agreement  where  blank  spaces 
are  to  be  filled  in  later. 

The  law  provides  that  a written  contract  must  be  signed 
by  the  party  to  be  sued  or  by  an  authorized  agent.  Since 
either  party  might  have  occasion  to  take  action  against  the 
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other,  it  is  wise  to  have  both  parties  sign  both  copies  of  the 
written  agreement,  and  each  keep  a copy.  Then  if  either  party 
commits  a breach  of  contract,  the  other  party  could  take  the 
matter  to  court. 


Errors  in  Judgment 


The  law  does  not  protect  people  from  errors  in  judgment. 
Poor  judgment  in  making  an  agreement  is  not  a reason  for 
setting  aside  a contract. 

EXAMPLE 

A offered  to  sell  some  furniture  for  $450.  B 
accepted  and  made  a down  payment  of  $100.  Later  B 
decided  the  furniture  was  worth  only  $350  and  asked 
A to  change  the  original  price.  A insisted  on  the 
original  price  of  $450.  The  court  ruled  that  B 
must  abide  by  the  original  contract  and  pay  A the 
$450. 


THE  STATUTE  OF  FRAUDS 


Definitions 

Fraud  is  deliberately  misrepresenting  a fact  in  order  to 
cheat  other  persons  or  gain  some  unfair  advantage  over  them. 

Perjury  is  making  a false  statement  under  oath  which  the 
person  making  it  knows  to  be  false  and  which  relates  to  the, 
case  before  the  court.  Because  so  much  depends  on  the  sworn 
oral  evidence  of  witnesses  in  court,  perjury  is  considered  to 
be  a very  serious  offence. 

For  centuries,  under  English  common  law,  there  was  no 
difference  between  an  oral  contract  and  a written  contract. 
However,  in  1677,  because  of  the  ending  of  the  civil  war  and 
the  restoration  of  the  monarchy,  there  was  much  confusion  in 
England  about  the  ownership  and  the  transfer  of  ownership  of 
land.  In  order  to  eliminate  fraud  and  perjury  concerning 
this,  and  the  enforcing  of  old  claims.  Parliament  passed  an 
act  called  the  Statute  of  Frauds. 

The  Statute  of  Frauds  was  adopted  in  most  common  law 
countries,  including  Canada  and  the  United  States.  Today  some 
of  Canada's  provinces  have  a specific  Statute  of  Frauds  with 
slight  variations  from  the  English  Act. 

The  Statute  of  Frauds  requires  that  the  following  classes 
of  contracts  must  be  in  writing  to  be  enforced  by  the  courts: 


Law  20 


21 


Lesson  5 


(1)  Any  promise  by  executors  or  administra- 
tors of  an  estate  to  answer  damages  out  of 
their  own  pocket.  They  may  discover  that 
a debt  owing  by  the  deceased  is  due  at  a 
time  when  it  is  not  convenient  to  pay  it 
out  of  the  assets  of  the  estate.  Perhaps 
some  property  must  be  sold.  Executors  or 
administrators  may  promise  to  pay  the 
debt  out  of  their  own  money,  intending  to 
make  a claim  for  it  from  the  estate  later. 
The  creditor  will  not  be  able  to  enforce 
this  promise  unless  it  has  been  put  in 
writing  and  signed  by  the  person  who 
promised  payment. 

(2)  A promise  to  pay  for  the  debt,  default  or 
miscarriage  of  another  person.  The  courts 
have  held  that  this  part  of  the  Statute 
applies  only  to  guarantees.  A guarantee 
is  a promise  to  pay  only  if  the  debtor 
defaults. 

(3)  Any  agreement  in  consideration  of  marri- 

age, except  a mutual  promise  to  marry. 
This  is  a promise  to  do  something  or  to 
pay  something  if  a certain  marriage  takes 

place;  for  example,  "1  will  give  you  my 
car  if  you  marry  my  daughter."  Mutual 
promises  to  marry  are  not  within  this 
Statute  because  the  consideration  for  each 
promise  is  the  promise  of  the  other. 

(4)  Contracts  for  the  sale  of  land  or  any 

interest  in  land.  This  covers  agreements 
concerning  sales  of  land,  long-term  leases, 
or  real  estate  mortgages. 

(5)  Any  agreement  not  to  be  performed  within 

one  year  from  the  making  thereof.  It  is  not 

considered  advisable  to  trust  to  memory 
the  terms  of  a contract  which  would  be 

performed  over  a long  period  of  time. 

(6)  In  some  of  the  provinces,  including 

Alberta,  an  agreement  to  pay  a commission 
to  a real  estate  agent  must  be  in  writing 
to  be  enforced  by  the  courts. 


The  Effect  of  Part  Performance 

There  are  times  when  the  Statute  of  Frauds  does  not 
apply.  This  refers  to  contracts  which  ordinarily  should  be  in 
writing  but  have  been  made  orally  and  partly  performed.  If 
the  plaintiff  has  gone  ahead  and  started  to  fulfill  the  terms 
of  the  contract  with  the  defendant's  knowledge  and  consent, 
and  then  the  defendant  changes  his  or  her  mind  and  retracts 
part  of  the  agreement,  the  law  can'  make  the  defendant  carry 
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out  his  or  her  part  of  the  contract.  There  were  times  when 

the  Statute  of  Frauds  had  a tendency  to  encourage  rather 

than  to  prevent  dishonest  dealings  because  one  party  knew 
about  the  written  requirement  and  the  other  party  did  not.  It 

is  for  this  reason  that  the  "Effect  of  Part  Performance"  was 

introduced. 

EXAMPLE 

Lawson,  a building  contractor,  orally  agreed  to 
sell  Carrier  a city  lot  and  to  build  a house  for 
him  on  it  according  to  plans  submitted  by  Carrier. 

Lawson  started  building  the  house  and  from  time  to 
time  Carrier  came  around  to  inspect  the  work.  He 
told  Lawson  he  was  pleased  with  the  way  the  house 
was  coming  along.  Later,  Carrier  changed  his  mind 
and  refused  to  carry  out  his  part  of  the  contract, 
claiming  that  since  it  was  an  oral  contract  for  the 
sale  of  an  interest  in  land  it  was  not  enforceable. 

Lawson  took  the  matter  to  court.  The  court  held 
that  since  there  had  been  part  performance  by  the 
plaintiff  (Lawson)  with  the  knowledge  and  consent 
of  the  defendant  (Carrier),  the  contract  was 
enforceable . 
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EXERCISE  1 


From  the  terms  in  the  columns  below  place  the  correct  one  in 
the  space  provided  at  the  right  of  each  definition.  Do  not  use  a 
term  more  than  once.  There  are  more  terms  than  you  will  need. 


Terms 


caveat  emptor 
contract  of  guarantee 
fraudulent  misrepresentation 
an  illegal  contract 
an  implied  contract 
innocent  misrepresentation 
misrepresentation 
an  offer 

an  oral  contract 


public  policy 
a specialty  contract 
an  unenforceable  contract 
a valid  contract 
a void  contract 
a voidable  contract 
a writ 

a writ  of  execution 
a written  contract 


Definitions 


1.  A promise  to  pay  for  the  debt 
of  another  person  if  the  other 
person  does  not  pay. 

2.  A false  statement  made  with 
reckless  disregard  of  the  truth 
and  made  with  the  intention  of 
deceiving  some  innocent  person 
for  gain. 

3.  A court  order  issued  to  enforce 
obedience  to  the  orders  of  the 
court. 

4.  A contract  made  by  the  conduct 
of  the  parties  although  no 
words  have  been  spoken. 

5.  There  is  no  contract  which  the 
courts  will  enforce. 

6.  A contract  which  is  valid  but 
the  courts  will  not  enforce  it 
because  of  some  technical 
defect. 

7.  An  old  Latin  term  which  means 
"Let  the  buyer  beware." 

8.  A contract  which  may  be 
impossible  to  enforce  because 
of  lack  of  proof  of  its  terms. 

9.  A binding  contract  which  the 
law  will  enforce. 

10.  A legal  document  issued  by  a 

court. 
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11.  A contract  which  is  forbidden 

by  law. 

12.  A contract  which  must  be  in 

writing  and  under  seal. 

13»  A false  statement  of  material 

fact  made  in  the  honest  belief 
that  it  is  true  and  without 
intention  to  deceive  anyone. 

14.  A contract  which  shows  the 

terms  of  the  agreement. 

15.  A contract  which  can  be  can- 
celled, usually  at  the  option 

of  one  of  the  parties  to  the 
contract. 


16.  A false  statement  of  material 
fact. 


EXERCISE  2 

Complete  the  following  statements. 

1.  The  law  recognizes  two  kinds  of  contracts: 

(1)  

(2)  

2.  Simple  contracts  include  all  contracts  not  under  seal  whether 


3.  Give  two  examples  of  an  implied  contract. 

(1) 


(2) 
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4.  Every  written  contract,  whether  formal  or  not,  must  show: 

(1)  

(2) 

(3)  

(4)  

5.  The  five  elements  essential  to  a valid  contract  are: 

(1)  

(2)  

(3)  

(4)  

(5)  

6c  To  succeed  in  a charge  of  fraud,  all  of  the  following  condi- 
tions must  be  met: 

(1)  

(2) 


(3) 


7.  A contract  under  seal  does  not  need  consideration  to  be 
legally  enforceable  because  the  seal  indicates  that  


A "conveyance"  is  a 


8. 
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9.  The  purpose  of  a corporate  seal  on  a contract  is 


10.  Fraud  is 


11.  Give  two  reasons  why  a written  contract  is  better  than  an 
oral  one. 

(a) 


(b) 


12.  Generally,  an  advertisement  is  not  considered  to  be  an  offer,, 
although  it  could  be  under  certain  conditions.  Give  two 
examples  of  your  own  illustrating  this  point. 

Example  1:  


Example  2: 
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13.  Give  two  ways  in  which  an  offer  may  be  terminated.  Illustrate 
your  answers  by  using  an  example  for  each  type. 

(1) 


(2) 


EXERCISE  3 


Which  of  the  following  contracts  come  under  the  Statute  of 
Frauds?  Answer  by  writing  Yes  or  No  in  the  space  provided  at  the 
right. 

1.  A offers  a reward  of  $50  to  any  person  who 
finds  and  returns  A's  dog. 


2.  A minor  enters  into  a contract  to  deliver  some 
papers  for  a company. 


3.  Green  enters  into  a contract  to  buy  a quarter 
section  of  land  from  Brown. 


4.  Adams,  who  operates  a warehouse,  agrees  to 
store  goods  for  Bennett  for  three  months. 


5.  Ross  purchased  an  apartment  building  from  Reeve 
for  $100  000. 


6.  Johnson  purchased  some  goods  from  Kelner  on 
credit,  but  Kelner  refused  to  deliver  the  goods 
until  Johnson  secured  a contract  of  guarantee 
for  the  purchases.  Knox  agreed  to  guarantee 
Johnson's  credit  up  to  $500. 
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EXERCISE  4 


I.  A advertises  in  the  local  newspaper  that  A will  pay  $20 
to  any  person  who  will  return  A's  watch  which  has  been 
lost.  B finds  the  watch,  and  recognizing  it  as  A's  returns  it 
to  A in  ignorance  of  the  offer.  Two  days  later  B sees  the 
reward  offer  and  claims  it.  Is  there  an  enforceable  contract? 
Explain. 


A makes  an  offer  to  B to  buy  B's  boat  for  $300,  adding,  "If 
1 do  not  hear  from  you  within  one  week,  1 shall  consider  the 
boat  to  be  mine  for  $300."  B does  not  answer  within  the 
allotted  week.  Is  there  a contract?  Explain. 


George  offers  to  sell  his  farm  to  Betty  for  $150  000.  Betty 
refuses  to  accept  the  offer.  However,  a week  later  she  changes 
her  mind  and  tells  George  that  she  now  accepts.  Is  there  a 
contract?  Explain. 


. Arnold  offers  to  sell  his  stereo  to  Bonnie  for  $300.  Bonnie 
replies  that  she  will  give  only  $200.  Arnold  refuses  to  sell 
for  that  price,  whereupon  Bonnie  accepts  the  original  offer 
for  $300.  Is  there  a contract?  Explain. 
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5.  Amy  offers  to  sell  her  stamp  collection  to  Bob  for  $2000.  Chris 
overhears  the  offer  and  immediately  accepts.  Is  there  a con- 
tract? Explain. 


6.  Garner  wrote  a letter  to  Monro  offering  him  his  motorcycle 
for  $250.  At  the  same  time  Monro  wrote  Garner  a letter  offering 
him  his  television  for  $250.  Their  letters  crossed  in  the 

mail.  Do  these  letters  form  an  offer  and  acceptance?  

Explain. 


7.  Clark  has  a piano  which  he  wished  to  sell  and  he  knew 
Arnold  wanted  to  buy  one.  He  wrote  a letter  to  Arnold  offering 
him  the  piano  at  $800  and  stipulating  that  if  Arnold  accepted 
his  offer,  his  acceptance  must  be  sent  by  registered  mail 
only.  Arnold  wrote  Clark  accepting  the  offer,  but  in  order  to 
save  money  he  did  not  register  the  letter  and  sent  it  by 

regular  mail.  Is  there  a contract?  Explain. 
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Jones  wrote  Merrick  a letter  offering  to  sell  him  his  two- 
year-old  Chevrolet  car  for  $2000.  Merrick  received  the  letter 
but  before  he  mailed  his  acceptance  Jones  suffered  a fatal 

heart  attack  and  died.  Is  there  a contract?  _____  Explain. 


Foster  offered  to  sell  his  farm  to  Ramsgate  for  $100  000. 
Ramsgate  replied  that  he  would  give  him  $95  000  for  it.  Is 

there  a contract?  . Explain. 


Morgan  met  Grier  at  a party  and  in  the  course  of  their  con- 
versation discussed  a city  lot  which  Morgan  owned  and  wished 
to  sell.  Grier  tried  to  phone  Morgan  about  it  the  next  Monday 
but  was  told  he  was  out  of  town  and  would  not  be  back  for  a 
week.  Grier  then  wrote  the  following  note  which  he  left  at 
Morgan's  home. 

"1  will  buy  the  lot  you  described  to  me  at  the 
party  last  Saturday  night. 


Raymond  Grier." 

Morgan  refused  to  sell  and  Grier  took  the  matter  to  court. 
Would  the  court  compel  Morgan  to  sell  this  lot  to  Grier? 
Explain. 
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11.  Lowe  wrote  Wells  offering  to  deliver  some  feed  grain  to  him 
in  two  weeks  time.  The  letter  stated  that  if  Lowe  did  not  hear 
from  Wells  within  ten  days,  he  would  consider  that  Wells  had 
accepted  the  offer.  Wells  ignored  the  letter  and  Lowe  delivered 
the  grain  as  he  had  offered  to  do.  Wells  was  not  at  home 
when  Lowe  left  the  grain.  Must  Wells  pay  for  the  grain? 
Explain. 


End  of  Lesson  Five 
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MAILING  INSTRUCTIONS  FOR  CORRESPONDENCE  LESSONS 


1.  BEFORE  MAILING  YOUR  LESSONS,  PLEASE  SEE  THAT: 

(1)  All  pages  are  numbered  and  in  order,  and  no  paper  clips  or  staples  are  used. 

(2)  All  exercises  are  completed.  If  not,  explain  why. 

(3)  Your  work  has  been  re-read  to  ensure  accuracy  in  spelling  and  lesson  details. 

(4)  The  Lesson  Record  Form  is  filled  out  and  the  correct  lesson  label  is  attached. 

(5)  This  mailing  sheet  is  placed  on  the  lesson. 


2.  POSTAGE  REGULATIONS 

Do  not  enclose  letters  with  lessons. 

Send  all  letters  in  a separate  envelope. 


3.  POSTAGE  RATES 

First  Class 

Take  your  lesson  to  the  Post  Office  and  have  it  weighed.  Attach  sufficient  postage  and  a 

green  first-class  sticker  to  the  front  of  the  enveiope,  and  seal  the  envelope. 
Correspondence  lessons  will  travel  faster  if  first-class  postage  is  used. 


Try  to  mail  each  lesson  as  soon  as  it  has  been  completed. 


When  you  register  for  correspondence  courses,  you  are  expected  to  send  lessons  for 
correction  regularly.  Avoid  sending  more  than  two  or  three  lessons  in  one  subject  at  the 
same  time. 
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CONSIDERATION 

Consideration  is  that  which  individuals  receive  or  are  to 
receive  for  what  they  do,  or  promise  to  do,  when  they  enter 
into  a contract.  It  must  be  of  some  value  in  the  eyes  of  the 
law.  It  must  be  money  or  something  with  a money  value. 

At  the  basis  of  the  idea  of  a contract  is  the  concept  of 
a bargain.  The  parties  who  want  something  from  one  another 
discuss  the  terms  until  they  reach  an  agreement  about  what 
each  is  to  give  and  what  each  is  to  receive.  In  doing  this 
they  are  sometimes  said  to  be  "bargaining."  Each  party  wants 
a benefit,  such  as  a promise  to  pay  money,  or  to  deliver 
goods,  or  to  supply  services.  Each  party  must  pay  a price; 
that  is,  give  up  something  for  the  benefit  received  from  the 
other  party.  This  price  is  called  consideration . 

All  simple  contracts,  whether  oral  contracts  or  written 
contracts  not  under  seal,  need  consideration  to  be  effective. 
It  may  be  an  exchange  of  goods  for  other  goods,  in  which 
case  the  consideration  each  party  receives  for  entering  into 
the  contract  is  goods.  It  may  be  an  exchange  of  money  for 
the  goods  and  the  consideration  one  party  receives  for 
entering  into  the  contract  will  be  money.  Or  it  may  be  an 
exchange  of  money  for  services,  such  as  when  clients  go  to 
their  lawyer  for  legal  advice.  It  may  also  be  an  exchange 
of  money,  or  the  promise  of  money,  for  a promise  not  to  do 
something,  as  for  example,  a father  promises  to  give  his  son 
a thousand  dollars  on  his  eighteenth  birthday  if  he  refrains 
from  smoking  until  then. 


If  individuals  promise  to  do  something  for  another 
person,  the  courts  will  not  make  them  carry  out  their  promise 
unless  they  receive  something,  or  are  promised  something,  in 
exchange.  Therefore  persons  who  wish  to  enforce  a contract 
must  be  able  to  show  that  they  have  furnished  consideration 
for  the  promise  of  the  other  person.  They  must  have  done 
something,  or  promised  to  do  something,  or  promised  to 
refrain  from  doing  something  in  exchange. 

The  only  exception  to  this  is  a contract  under  seal.  If 
people  go  to  the  trouble  of  putting  an  agreement  in  writing, 
signing  it,  and  sealing  it,  it  is  felt  that  they  have  good 
reason  for  making  the  contract  and  consideration  is  not 
necessary  in  order  for  the  court  to  enforce  it. 

EXAMPLE 

A offers  to  sell  his  boat  to  B for  $50.  B agrees, 
takes  out  his  wallet  and  pays  A $50.  This  is  a 
contract . 

A *-(boat)  B 

A ( $50  ) B 
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The  benefit  to  A is  the  receipt  of  $50  in  cash. 

The  benefit  to  B is  that  he  receives  the  boat. 

A gives  up  the  boat;  B gives  up  $50  in  cash. 

The  $50  A gets  is  consideration  or  payment  for 
giving  up  the  boat. 

The  boat  B gets  is  consideration  or  payment  for 
giving  up  the  $50. 


When  they  started  out  A had  the  boat  and  B had  the 
$50.  When  they  finished  B had  the  boat  and  A had 

the  $50.  There  had  been  an  exchange  of  values  or 

an  exchange  of  consideration. 

EXAMPLE  2 

C receives  $75  from  D in  return  for  which  he 

promised  to  deliver  a lawn  mower  to  D. 

Here  the  money  C receives  is  consideration  or 
benefit  for  the  promise  he  makes  to  deliver  the 

lawn  mower. 

C promises  to  do  something  for  D (deliver  the  lawn 
mower ) . 

In  return  D does  something  for  C (gives  him  $75). 


Adequacy  of  Consideration 

Consideration  need  not  be  adequate,  but  it  must  be  of 
some  value.  If  people  get  what  they  bargained  for,  the 
courts  will  not  inquire  whether  they  got  enough.  The  courts 
will  not  make  bargains  for  people.  They  feel  the  parties 
should  make  their  own  agreements.  It  is  a matter  for  the 
parties  themselves  to  determine  what  they  consider  is  the 
proper  value  of  their  acts  or  promises. 

EXAMPLE 

B had  a document  which  A thought  was  valuable.  A 
offered  B one  hundred  dollars  for  it.  B accepted 
A's  offer  and  handed  the  document  over  to  A.  It 
turned  out  to  be  worthless  and  A refused  to  pay 
saying  he  had  received  no  consideration  for  his 
money.  The  court  held  that  as  A had  received  what 
he  had  asked  for,  there  was  consideration.  The 
consideration  was  the  act  of  giving  up  the  docu- 
ment to  A,  and  A must  keep  his  part  of  the 
agreement . 


Law  20 


- 3 - 


Lesson  6 


Glaring  inadequacy,  however,  may  be  used  as  evidence 
of  fraud.  If  B had  falsely  represented  to  A that  the  document 
was  very  valuable,  then  it  might  be  shown  that  there  was 
evidence  of  fraud  on  B's  part.  In  that  case  the  contract 
might  be  set  aside  on  the  grounds  of  fraud,  but  not  because 
consideration  was  inadequate.  The  courts  do  not  generally 
review  the  adequacy  of  consideration  unless  there  is  evidence 
of  fraud. 


Present  and  Future  Consideration 

Present  consideration  occurs  when  the  parties  perform 
their  part  of  the  contract  at  the  time  it  is  made. 

EXAMPLE 

Mary  loses  her  watch  and  advertises  that  she  will 
pay  a reward  of  ten  dollars  for  the  return  of  the 
watch.  Billy  finds  the  watch,  sees  the  advertise- 
ment and  returns  it  to  Mary.  Mary  pays  the  reward 
at  the  time  the  watch  is  returned. 

Future  consideration  occurs  when  both  parties  of  the 
contract  promise  to  do  something  in  the  future. 

EXAMPLE 

A promises  to  build  a fence  for  B.  B promises  to 
pay  A two  hundred  dollars  when  the  fence  is 
completed. 

In  this  case  both  A and  B promise  to  do  something  at 
a future  time.  This  is  a simple  contract  and  would  be 
enforceable  when  the  fence  is  built. 


Past  Consideration 


A promise  to  do  something  in  return  for  past  benefits 
already  received  is  said  to  be  given  for  "past  consideration" 
and  is  not  legally  enforceable.  Past  consideration  is  said  to 
be  no  consideration  at  all. 

EXAMPLE 

A’s  car  goes  through  the  ice.  B helps  A get  it  out. 

After  they  get  the  car  out,  A tells  B he  will  give 
him  twenty  dollars  for  helping  him.  Later  A refuses 
to  give  B the  money.  There  is  no  contract  and  B 
cannot  collect.  B did  not  give  his  help  in  exchange 
for  A's  promise  to  pay  the  twenty  dollars. 
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A's  promise  to  do  something  because  of  past  benefits 
received  is  not  sufficient  consideration  as  it  gives  no  benefit 
to  the  promisor  (A)  and  is  no  disadvantage  to  the  promisee 
(B).  The  promise  is  made  after  and  independent  of  the  act. 
It  is  merely  a motive  springing  from  feelings  of  gratitude.  A 
promise  given  for  past  consideration  is  gratuitous  and  not 
enforceable . 


Gifts  Without  Consideration 

A promise  made  without  consideration  is  a gift.  A pro- 
mise made  for  consideration  is  a bargain.  If  there  is  no 
consideration  the  promise  is  said  to  be  gratuitous,  and  unless 
it  is  made  under  seal,  it  is  not  enforceable. 


Gratuitous  Promises 


It  should  be  noted  that  if  people  make  a gratuitous 
promise,  that  is,  promise  to  do  something  for  nothing,  such 
as  to  repair  a car,  they  cannot  be  compelled  to  carry  out 
this  promise.  However,  if  they  actually  do  the  work  and  do 
it  negligently,  they  are  liable  for  any  loss  caused  by  their 
negligence. 

EXAMPLE 

Fred  offered  to  fix  the  brakes  on  Steve's  car  free 
of  charge.  He  fixed  the  brakes  but  did  not  do  the 
job  properly,  with  the  result  that  when  Steve 
stopped  his  car  at  a red  light  the  brakes  failed 
and  Steve's  car  slid  into  another  car  causing  con- 
siderable damage.  Steve  had  to  pay  for  the  damage 
to  the  other  car.  Fred  had  to  pay  damages  to  Steve 
because  he  had  not  done  the  job  properly. 

Charitable  Donations 

Pledges  or  promises  to  give  money  to  charitable  causes 
are  usually  subscribed  for  some  specific  purpose  such  as  a 
service  or  a building  fund.  Sometimes  the  fact  that  a promi- 
nent individual  has  pledged  a certain  amount  will  persuade 
other  persons  to  commit  themselves  in  a similar  way.  Perhaps 
work  has  been  started  on  the  basis  of  these  pledges. 

The  courts  will  generally  enforce  such  pledges  on  the 
grounds  that  consideration  lies  in  the  fact  that  charitable 
organizations  are  a benefit  to  the  community  and  that  is 
enough  to  satisfy  the  law.  It  is  not  necessary  that  the 
subscriber  benefit  directly  at  all. 
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Contracts  of  Guarantee  or  Suretyship 

A contract  of  guarantee  or  suretyship  is  a contract 
whereby  one  person  guarantees  that  he  or  she  will  be  respon- 
sible for  another  person's  debt  or  default  if  the  other  person 
does  not  pay. 

There  are  generally  two  parties  to  a contract,  but 
there  are  three  parties  to  a contract  of  guarantee: 


(1) 

the  creditor  who  is 
principal  creditor; 

sometimes 

called 

the 

(2) 

the  debtor  who  is 
principal  debtor;  and 

sometimes 

called 

the 

(3) 

the  guarantor  or  surety  who  is 
party  and  guarantees  payment. 

the  1 

third 

EXAMPLE 

A,  who  has  recently  been  transferred  to  another 
town  needs  a refrigerator  but  does  not  have  the 
money  to  pay  for  it.  B,  who  knows  C,  the  manager 
of  the  store,  tells  C to  let  A have  the  refrigera- 
tor and  if  A does  not  pay  for  it  at  the  end  of  the 
month,  B will.  A is  the  principal  debtor  because 
he  got  the  refrigerator  and  is  supposed  to  pay  for 
it  at  the  end  of  the  month.  C is  the  principal 
creditor  because  he  gave  up  the  refrigerator  and 
is  to  receive  payment  at  the  end  of  the  month.  B 
is  the  guarantor  or  surety;  he  must  pay  only  if  A 
does  not  pay. 

It  would  not  be  a contract  of  guarantee  if  B says  to  C, 
"Let  A have  the  refrigerator  and  charge  it  to  me."  It  would 
be  a simple  contract  between  B and  C.  C gives  up  the 
refrigerator  and  B is  to  pay  for  it.  There  is  no  suggestion 
that  anyone  else  will  pay.  Such  an  agreement  would  be  a 
contract  of  indemnity. 

The  person  guaranteeing  payment  for  another  person's 
debt  is  called  the  "guarantor"  or  "surety". 

A contract  of  guarantee  must  be  in  writing  and  signed 
by  the  person  guaranteeing  payment  if  it  is  to  be  enforced 
by  the  courts. 

Sometimes  where  a large  sum  of  money  is  involved,  one 
guarantor  is  not  sufficient.  Several  are  required  and  all 
guarantee  the  same  debt.  Each  is  called  a "co-guarantor"  or 
a "co-surety". 
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A contract  of  guarantee  is  dependent  upon  the  debtor. 
If  the  debtor  pays  the  debt  when  it  is  due  the  guarantor 
does  not  have  to  do  anything. 

If  the  guarantor  guarantees  a debt  for  any  persons  who 
are  employed  and  who  are  found  guilty  of  dishonest  practices 
in  their  work,  the  guarantor  may  insist  upon  their  dismissal, 
and  if  the  employer  refuses,  the  guarantee  is  cancelled. 

The  Difference  Between  a Contract  of  Guarantee  and  a Contract  of  Indemnity 

There  is  a very  fine  distinction  between  a guarantee 
and  an  indemnity.  The  distinction  is  of  great  practical 

importance,  however,  because  a contract  of  guarantee  must  be 
in  writing  to  be  enforceable,  whereas  a contract  of  indemnity 
does  not. 

The  difference  is  where  the  primary  or  direct  responsi- 
bility lies.  This  is  illustrated  by  several  examples.  In  each 
case  A is  the  person  who  needs  the  goods;  C is  the  person 

who  has  the  goods  to  sell;  and  B is  the  person  who  helps  A 

out  in  some  way.  In  each  case  it  is  B's  position  which  is  to 

be  considered. 


Primary  or  Direct  Responsibility 
EXAMPLE  1 

B says  to  C,  "Let  A have  the  goods  and  I will  pay 
you  for  them."  In  return  for  B's  promise  to  pay,  C 
agrees  to  let  A have  the  goods.  B is  primarily 
liable.  There  is  no  suggestion  that  A will  pay  for 
the  goods.  This  is  a contract  of  indemnity.  It  does 
not  have  to  be  in  writing  to  be  enforceable. 

EXAMPLE  2 

A bought  some  electrical  appliances  on  credit  from 
C at  the  beginning  of  September  and  promised  to 
pay  for  them  at  the  end  of  September.  At  the  end 
of  December,  as  A had  paid  nothing  on  the  account, 
C started  a court  action  against  A to  recover  the 
money  A owed. 

Secondary  Liability 

EXAMPLE 

C will  not  let  A have  some  goods  until  A gets  some- 
one to  guarantee  payment.  A asks  B to  help  and  they 
both  go  to  the  store.  B says  to  C,  "I  promise  that 
I will  pay  you  at  the  end  of  the  month  if  A does 
not . " 
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In  return  for  A's  promise  to  pay  at  the  end  of  the 
month  (guaranteed  by  B),  G agrees  to  give  A the 
goods.  A is  primarily  or  directly  liable.  B is 
secondarily  liable  — B must  pay  only  if  A does  not 
pay. 

This  is  a contract  of  guarantee.  It  must  be  in  writing 
to  be  enforceable. 


Rights  of  the  Guarantor  or  Surety 

The  guarantor  has  certain  rights: 

(1)  against  the  debtor; 

(2)  against  the  creditor  or  co-sureties  who 
are  the  other  parties  who  also  guarantee 
the  debt. 

After  a guarantor  has  made  any  payment  under  the 
guarantee,  he  or  she  is  entitled  to  rank  as  a creditor  of  the 
debtor.  The  amount  paid  may  be  recovered  from  the  debtor 
by  legal  action  if  necessary.  This  is  called  the  "right  of 
indemnity. " 

A guarantor's  duty  to  pay  the  debt  arises  as  soon  as 
the  debtor  defaults.  However,  the  creditor  generally  makes  a 
demand  on  the  debtor  first. 

Sometimes,  when  guarantors  give  guarantees,  they  may 
state  in  writing  that  they  will  not  be  liable  unless  the  credi- 
tor first  sues  the  debtor  and  has  failed  to  recover  the  money. 

If  the  principal  debtor  is  entitled  to  a reduction  in  the 
creditor's  claim,  and  the  debt  is  in  fact  reduced,  then  the 
surety  is  entitled  to  the  same  reduction.  For  example,  suppose 
that  A lends  B $100  and  C guarantees  the  debt.  One  week 

later  B sells  A a tennis  racquet  for  $40  and  it  is  agreed 

that  the  price  is  to  be  applied  in  reduction  of  the  debt.  B 
fails  to  pay  his  debt  on  the  due  date  and  A brings  an  action 
against  C as  the  guarantor.  C would  then  only  be  liable  for 

sixty  dollars. 

If  the  guarantor  pays  the  debt  he  or  she  takes  the 
place  of  the  creditor  and  acquires  all  the  creditor's  rights. 
This  transfer  by  which  the  guarantor  succeeds  to  the  credi- 

tor's rights  is  called  "subrogation".  Therefore,  on  payment  of 
the  guaranteed  debt,  the  surety  is  entitled  to  the  benefit  of 
all  the  securities,  whether  known  to  him  or  her  or  not  at  the 
time  when  he  or  she  became  a surety,  which  the  creditor  has 
received  from  the  principal  debtor  in  respect  of  the  debt.  If 
the  securities  to  which  the  surety  is  entitled  are  not  volun- 
tarily given  to  the  guarantor  by  the  creditor  he  or  she  may 
compel  delivery  in  an  action  brought  for  that  purpose. 
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If,  in  a case  where  there  are  several  guarantors,  and 
one  guarantor  is  called  upon  to  pay  the  whole  debt,  he  or  she 
is  entitled  to  take  legal  action  against  the  other  co-guaran- 
tors to  compel  them  to  pay  their  share.  This  is  called  the 
right  to  "contribution"  by  the  co-guarantors . 

If  there  are  two  or  more  co-sureties,  and  they  have 
limited  the  amount  of  their  respective  liabilities,  they  must, 
as  between  themselves,  contribute  to  the  payment  of  the 
guaranteed  debt  in  proportion  to  the  maximum  amount  for 
which  they  may  be  liable  to  the  creditor.  If  the  co-sureties 
have  not  limited  the  amounts  of  their  respective  liabilities, 
they  must  contribute  equally. 


Discharge  of  Guarantee  or  Suretyship 

A guarantor  or  surety  is  discharged  from  the  obligation 
which  has  been  undertaken  under  any  of  the  following  circum- 
stances : 

(1)  If  the  creditor  without  the  guarantor's 

consent  voluntarily  releases  the  debtor. 

(2)  If  the  creditor,  without  the  guarantor's 

consent,  gives  the  debtor  an  extension  of  I 

time  for  the  payment  of  the  obligation. 

(3)  If  there  is  any  material  alteration  or 

variation  of  the  terms  of  the  contract 
without  the  guarantor's  consent. 

(4)  If  the  creditor  surrenders  the  securities 

to  the  guarantor,  the  guarantor  is  dis- 
charged to  the  extent  of  the  value  of  the 
securities. 


Legal  Capacity  to  Make  Binding  Contracts 

Some  classes  of  persons  are  said  to  be  "legally  incompe- 
tent" and  their  liability  in  the  matter  of  contracts  is  limited. 
The  most  outstanding  group  of  such  legally  incompetent  per- 
sons are  minors  or  infants.  Other  classes  of  persons  who  are 
regarded  as  legally  incompetent  are  insane  persons  and 
intoxicated  persons. 

It  is  considered  that  these  persons  need  legal  protection 
against  the  acts  of  persons  who  might  take  advantage  of 
their  inexperience  or  their  mental  condition.  Generally,  the 
courts  will  not  enforce  a contract  against  a legally  incompe-  ^ 
tent  person,  but  there  are  some  exceptions  to  this  general 
rule. 
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Minors  (Infants) 


The  words  "minor"  and  "infant"  are  used  interchange- 
ably. They  both  mean  the  same  thing.  In  Alberta  a minor  is 
any  person  under  the  age  of  eighteen.  This  applies  to  persons 
entering  into  binding  contracts,  voting,  standing  for  elected 
office,  and  observing  other  provincial  laws. 

Minors  are  allowed  to  make  contracts,  either  oral  con- 
tracts (spoken  words  only)  or  written  contracts,  but,  with 
certain  exceptions,  they  cannot  be  compelled  by  law  to  carry 
out  these  contracts.  The  law  dealing  with  the  responsibility 
of  minors  for  the  agreements  they  make  may  be  considered 
by  dividing  the  subject  into  four  classes  of  contracts. 

(1)  Valid  contracts 

(2)  Void  contracts 

(3)  Voidable  contracts 

(4)  Obligation  to  pay  for  necessaries  supplied. 

(1)  Valid  contracts.  These  are  contracts  for  apprenticeship 
and  employment  which  are  for  the  minor's  benefit.  This 
type  of  contract  is  no  longer  very  common  but  is  con- 
sidered as  binding  at  law.  The  courts  can  enforce  such 
a contract.  (A  minor  may  sue  for  wages  due  — wages 
earned  that  have  not  been  paid. ) 

(2)  Void  contracts.  These  are  contracts  which  are  clearly 
prejudicial  to  minors,  or  contracts  which  would  do  them 
harm.  Perhaps  a minor  has  inherited  a considerable 
sum  of  money  and  has  agreed  to  invest  it  in  something 
foolish  and  unnecessary.  The  courts  would  not  enforce 
such  a contract. 

(3)  Voidable  contracts.  The  majority  of  contracts  entered 
into  by  minors  fall  into  this  class.  These  are  contracts 
where  the  minor  has  the  choice  of  treating  it  as 
binding  or  not  binding.  The  contract  may  either  be 
accepted  or  avoided.  A minor's  voidable  contracts  may 
be  divided  into  two  classes: 

(a)  Contracts  which  are  binding  on  the  minor  unless 
repudiated  while  still  a minor  or  within  a reason- 
able time  after  reaching  eighteen.  Such  contracts 
are : 

(1)  the  acquiring  of  an  interest  in  permanent 
property  such  as  real  estate,  and 

(2)  a contract  involving  continuous  benefits  as, 
for  instance,  where  a minor  becomes  a 
tenant,  a partner,  or  a shareholder.  If  the 
minor  took  no  benefit  under  such  a contract 
any  money  paid  can  be  recovered. 
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(b)  Contracts  which  are  not  binding  unless  ratified 

(confirmed  or  approved).  This  is  a very  large 
class  for  it  includes  the  common  types  of  contracts 
made  by  minors  for  the  purchase  of  personal 
items  which  are  not  necessaries,  and  may  be 
classed  as  luxuries  and  include  such  things  as 

expensive  clothing,  expensive  automobiles  or 

automobiles  which  are  not  a necessity,  and 

jewellery.  The  distinguishing  feature  of  this  type 
of  contract  is  that  the  contract  is  still  not 
binding  upon  the  person  after  reaching  the  age  of 
eighteen  unless  confirmed  in  writing.  No  ratifi- 
cation made  while  still  a minor  is  binding.  In 

cases  where  the  minor  has  received  no  benefit, 
money  paid  can  be  recovered.  In  cases  where  the 
minor  has  received  some  benefit,  only  some  of  the 
money  paid  can  be  recovered. 

To  "repudiate  a contract"  means  to  cancel  a 
contract,  or  to  refuse  to  carry  out  a contract.  If  a 

minor  wishes  to  repudiate  a contract  the  other  party 
must  be  told  either  in  spoken  words  (orally)  or  in 
writing,  that  the  minor  does  not  intend  to  carry  out 
the  promise  under  the  agreement.  If  it  concerns  a 

written  contract,  or  if  anything  of  value  is  involved,  it 
is  advisable  to  put  these  intentions  in  writing.  It  must 
be  stated  clearly  that  the  contract  is  rejected  so  that  I 
there  will  be  no  misunderstanding  about  the  matter. 

(4)  Obligation  to  pay  for  necessaries  supplied.  These  are 
goods  and  services  which  a minor  needs  to  stay  alive 
and  secure.  Necessaries  include  such  things  as  room, 
board,  clothing,  medical  and  dental  services,  and 
education.  In  some  cases  where  no  public  transportation 
is  available  a car  might  be  considered  a necessity.  A 

certain  number  of  items  are  held  to  be  necessaries,  and 
beyond  this  list  each  case  must  be  decided  on  its  own 
facts.  Whether  they  are  necessaries  will  depend  upon 

where  the  minor  is  living  and  what  the  minor  is 
doing;  that  is,  whether  living  at  home,  or  away  from 
home,  whether  a student  or  working  and  self-supporting, 
whether  the  purchase  was  something  actually  needed, 
and  whether  the  minor  was  not  adequately  supplied 
with  the  same  or  similar  goods.  They  do  not  include 
luxuries . 

The  contract  of  a minor  for  the  supply  of  necessaries 

is  valid  and  enforceable.  However,  regardless  of  the  price 
agreed  upon,  the  courts  would  not  require  minors  to  pay  more 
than  a reasonable  price. 

If  minors  are  living  at  home,  it  is  the  responsibility 

of  their  parents  to  pay  their  debts;  that  is,  they  are  liable 
for  them.  The  parents  can  avoid  this  liability  if  they  give 
notice  that  they  will  not  be  responsible  for  their  minor's 

debts;  but  they  would  have  to  have  good  reasons  for  this. 
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If  living  away  from  home  and  self-supporting,  and  the 
parents  pay  directly  to  a creditor  a part  of  the  minor's 
debts  for  necessaries,  they  are  acknowledging  their  liability 
to  pay  all  debts.  By  doing  this,  they  acknowledge  that  tney 
will  be  responsible  for  any  other  similar  contracts  their 
minor  may  enter  into.  If,  however,  instead  of  paying  the 
money  directly  to  the  creditor,  the  parents  send  money 
directly  to  the  minor  to  pay  the  creditor,  the  money  is  not 
considered  to  be  a part  payment  by  the  parents  and  they  are 
not  liable  for  other  payments.  This  is  true  even  if  the 
parents  intended  the  minor  to  use  the  money  to  pay  the  debts. 

If  persons  lend  money  to  a minor  for  the  purpose  of 
buying  necessaries,  the  minor  may  be  required  by  law  to 
pay  back  this  money. 

If  there  were  no  exceptions  to  the  general  rule  that 
minors  did  not  have  to  carry  out  their  part  of  a contract, 

the  result  might  be  harmful  to  the  minors.  Businessmen  might 
refuse  to  rely  on  any  promises  of  a minor  and  they  could 

suffer  hardship  as  a result.  A minor  might  require  food  and 
clothing  in  an  emergency  but  be  unable  to  find  a merchant 

willing  to  sell  these  things  on  credit.  Also,  there  might  be 
times  when  he  or  she  would  be  unable  to  enter  into  a con- 
tract for  apprenticeship  or  employment. 

There  is  nothing  to  prevent  minors  from  purchasing 

non-necessaries  on  credit  if  they  can  find  a merchant  who  is 
prepared  to  rely  entirely  upon  their  promise  for  payment. 


A Minor's  Freedom  From  Liability 

A minor's  freedom  from  liability  is  limited  to  contracts, 
that  is,  binding  business  agreements.  The  fact  that  a person 
is  under  eighteen  is  no  defence  where  torts  or  criminal 
offences  are  concerned.  The  law  protects  minors  from  their 
own  inexperience,  but  it  does  not  protect  them  from  their  own 
wrongdoing. 


Contracts  of  Minors 


If  minors  enter  into  a contract  and  make  false  state- 
ments about  their  age,  claiming  that  they  are  eighteen  when 
they  are  not,  and,  if  because  of  this  false  claim  causes  loss 
or  damage  to  anyone,  they  can  be  charged  with  fraud  and 
sued  for  damages. 

EXAMPLE 

Ford,  who  is  seventeen  years  of  age,  bought  a car 
from  a dealer,  fraudulently  claiming  that  he  had 
passed  his  eighteenth  birthday.  He  took  the  car 
out  and  when  turning  a corner  too  fast,  rolled  it 
over,  hit  a pole  and  completely  wrecked  the  car. 
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He  then  tried  to  avoid  the  contract  and  get  his 
money  back  on  the  grounds  that  he  was  a minor.  The 
court  ruled  that  he  could  avoid  the  contract,  but 
he  must  pay  for  the  damage  to  the  car.  The  loss  to 
the  dealer  was  the  direct  result  of  Ford's  fraudu- 
lent misrepresentation  about  his  age,  and  he  must 
make  good  the  loss. 


If  minors  make  a contract  for  the  purchase  of  goods  and 
wish  to  repudiate  the  contract,  they  may  do  so  but  they  must 
return  the  goods. 


EXAMPLE 

Payne,  a minor,  bought  a second-hand  motorcycle 
from  Armstrong,  a dealer,  for  $350.  According  to 
the  agreement  Payne  was  to  pay  $50  at  the  end  of 
one  month  and  then  $25  a month  until  it  was  paid 
for.  Before  he  made  his  first  payment  he  decided 
it  needed  a new  motor.  He  said  the  dealer  had 
deceived  him  because  he  had  said  it  was  in  good 
condition,  and  he  refused  to  make  the  payments  or 
to  return  the  motorcycle.  The  court  ruled-  that  he 
could  repudiate  the  contract  and  refuse  to  pay  for 
the  motorcycle,  but  he  must  return  the  motorcycle 
to  the  dealer. 


If  a minor  is  a seller  rather  than  a buyer  in  a con- 

tract for  the  sale  of  goods  and  decides  to  repudiate  the 
contract,  the  goods  cannot  be  reclaimed  unless  the  money 
paid  by  the  buyer  is  returned. 

EXAMPLE 

Warren,  a minor,  sold  his  portable  typewriter  to 
Weston,  an  adult,  for  $95  cash.  A month  later  he 

decided  he  would  repudiate  the  contract  and  get 

his  typewriter  back.  He  refused  to  return  the  $95 
on  the  grounds  that  he  was  a minor.  The  court 
ruled  that  he  could  repudiate  the  contract  and  get 
his  typewriter  back,  but  he  must  return  the  $95 
which  Weston  had  paid  him. 

If  a minor  has  received  a benefit  as  a result  of  a 
contract,  though  it  is  not  a necessity,  the  minor  will  not  be 
able  to  recover  the  money  already  paid  for  the  benefit 
actually  received.  The  minor  will  be  able,  however,  to  avoid 

paying  the  rest  of  the  money  agreed  upon. 


Law  20 


13  - 


Lesson  6 


EXAMPLE 

Gordon,  sixteen  years  of  age,  rented  a typewriter 
from  Gilbert  for  three  months  at  ten  dollars  a 
month.  He  paid  Gilbert  the  thirty  dollars  in 
advance.  He  kept  the  typewriter  for  two  months  and 
then  returned  it.  He  wanted  to  repudiate  the  con- 
tract and  get  back  the  thirty  dollars.  He  thought 
he  could  do  this  because  he  was  a minor.  The  court 
ruled  that  as  he  had  had  the  use  of  the  typewriter 
for  two  months,  he  was  entitled  to  a rebate  of 
only  ten  dollars. 

Contracts  for  the  purchase  of  non-necessaries  are  void- 
able at  the  minor's  option.  If  money  has  been  paid  on  a 
contract  which  was  later  declared  void,  the  money  must  be 
paid  back.  It  should  be  noted  that  minors'  contracts  are 
voidable  for  their  protection  only. 

EXAMPLE 

Austin,  an  adult,  persuaded  Martin,  a minor,  to 
enter  into  a contract  with  him.  The  contract  is 
binding  on  Austin  unless  Martin  chooses  to  set  it 
aside.  Martin  can  set  aside  the  contract  or  not  as 
he  wishes,  but  Austin  has  no  choice  in  the  matter. 


Insane  Persons  and  Intoxicated  Persons 

Insane  persons  are  sometimes  referred  to  as  "persons 
of  unsound  mind"  or  "mental  incompetents". 

In  the  matter  of  contracts,  drunkenness  is  regarded  as 
having  the  same  effect  as  insanity. 

As  in  the  case  of  minors,  persons  of  unsound  mind  or 

drunken  persons  are  always  liable  for  necessaries  sold  and 
delivered  to  them,  and  they  are  bound  to  pay  a reasonable 
price.  Any  other  contract  is  voidable  at  their  option  if  it 

can  be  proved  that  they  did  not  know  what  they  were  doing 
at  the  time  they  entered  into  the  contract  and  the  other 
party  knew  of  this  fact. 

If  it  can  be  proved  that  the  other  party  knew  of  their 
condition  when  they  made  the  agreement,  mentally  incompetent 
persons  on  recovering  their  sanity,  or  someone  appointed  to 

act  for  them,  or  drunken  persons  when  sober,  can  cancel  the 
contract  or  complete  it  as  they  choose,  but  it  is  binding  on 

the  other  party  to  the  contract.  (The  other  party  must  wait 
and  see  what  they  do  — "it's  a one-way  street".) 

Drunkenness  is  a defence  only  against  the  possibility 
of  entering  into  undesirable  binding  business  agreements. 
However,  it  is  no  defence  in  other  situations  such  as 
violations  of  driving  regulations. 
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The  Public  Trustee 

The  Public  Trustee  Office,  usually  referred  to  as  "The 
Public  Trustee",  is  a provincial  government  agency  made  up 
of  persons  with  legal  training  who  look  after  the  estates  of 
minors,  insane  or  mentally  incompetent  persons,  missing 
persons  and  persons  dying  without  leaving  a valid  will.  The 
Public  Trustee  also  looks  after  the  estates  of  persons  serving 
a term  of  imprisonment,  or  who  for  any  other  reason  are 
unable  to  look  after  their  own  affairs. 

The  Public  Trustee  receives  official  notice  concerning 
the  estates  of  such  persons,  and  in  their  interest  and  for 
their  protection,  takes  charge  of  their  estates  until  the 
persons  concerned  are  capable  of  taking  charge,  or  until  the 
estate  is  settled.  In  the  case  of  minors,  a good  deal  would 
depend  upon  whether  they  had  a parent  or  parents  living, 
or,  if  not,  whether  a guardian  had  been  appointed  to  look 
after  their  affairs. 

The  Public  Trustee  must  also  approve  every  transfer  of 
land  in  which  the  interest  of  a minor  is  involved. 
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EXERCISE 


Answer  each  of  the  following  questions  in  one  or  two 
sentences. 

1.  What  is  consideration? 


2.  Why  do  the  courts  not  generally  consider  whether  the  consid- 
eration is  adequate? 


3.  What  is  present  consideration? 


4.  What  is  future  consideration? 


5.  What  is  a gratuitous  promise? 


Law  20 


- 16  - 


Lesson  6 


6.  A promise  to  do  something  in  return  for  past  benefits  already 
received  is  said  to  be  given  for  past  consideration  and  is 
not  legally  enforceable.  Why  is  this? 


7.  Why  will  the  courts  enforce  contracts  under  seal  without 
consideration  being  shown? 


8.  The  majority  of  contracts  entered  into  by  minors  fall  into 
the  voidable  class.  These  are  contracts  where  one  of  the 
parties  has  the  choice  of  treating  the  contract  as  binding  or 
not  binding.  A minor's  voidable  contracts  are  divided  into 
two  classes.  Give  these  two  classes  and  an  example  of  each 
class. 

(a) 


(b) 
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9.  Define  a contract  of  guarantee. 


10c  Describe  four  ways  in  which  a surety  may  be  discharged. 

(a)  

(b) 


(c) 


(d) 


11.  Why  is  a pledge  to  a charity  usually  held  to  be  an  enforce- 
able promise? 


12. 


How  do  the  courts  determine  what  things  are  necessaries  and 
what  things  are  not  as  far  as  minors  are  concerned? 
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EXERCISE 


13.  Could  a merchant  take  advantage  of  the  fact  that  a minor 
must  pay  for  necessaries  by  charging  more  than  the  usual 

price?  Explain. 


At  the  right  of  the  statements  following  this  paragraph, 
circle  the  "T”  if  the  statement  is  true  or  the  "F”  if  the  state- 
ment is  false. 

Adams,  a minor,  living  away  from  home  and  support- 
ing himself,  finds  he  needs  a car  to  get  to  work. 

He  bought  a second-hand  car  from  Gilbert  who  owned 
a garage  and  used-car  business.  Adams  gave  a down 
payment  of  $75  and  signed  a contract  by  which  he 
agreed  to  pay  the  balance  of  $1200  in  ten  equal 
monthly  payments.  Two  weeks  later  he  asked  Gilbert 
to  reduce  the  price  because  he  said  he  had  been 
told  he  could  have  bought  a similar  car  cheaper 
than  $1275.  Gilbert  refused  to  do  this  and  told 
Adams  he  must  abide  by  his  contract. 


1.  Any  company  is  entitled  to  do  business  with  T F 

a minor. 

2.  If  a minor  signs  a contract  in  writing,  he  T F 

or  she  is  not  entitled  to  repudiate  it. 

3.  Adams  may  repudiate  the  contract  any  time  T F 

before  he  receives  the  car. 

4.  If  Adams  had  lied  about  his  age  this  would  T F 

mean  that  he  loses  any  right  to  repudiate 

the  contract. 


5.  If,  after  two  weeks,  Adams  repudiates  the  T F 

contract,  it  means  that  he  is  entitled  to  the 

return  of  the  $75  down  payment. 

6.  Even  if  Adams  took  the  car,  Gilbert  may  T F 

not  be  able  to  enforce  payment  of  the  price 

agreed  upon. 

7.  If  Adams  refuses  to  pay  for  the  car,  Gilbert  T F 

is  entitled  to  recover  the  money  from  Adam's 

father . 
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EXERCISE  3 

1.  (a)  B and  C go  into  A's  shop  and  C says  to  A,  "If  you 

will  let  B have  a suit  of  clothes,  1 will  pay  you  if  B 
does  not."  Thereupon  A delivers  a suit  to  B.  Has  C 
entered  into  a contract  of  guarantee?  Explain. 


(b)  Assume  in  the  preceding  question  that  C says  to  A,  "Let 
B have  a suit  of  clothes  and  charge  it  to  my  account." 
Has  C now  entered  into  a contract  of  guarantee? 
Explain. 


2.  In  consideration  of  A's  advancing  B $500,  B promises  to 
repay  the  amount  six  months  later  and  C guarantees  the 
debt.  Two  months  later  B sells  A a tent  trailer  for  $300  and 
it  is  agreed  that  the  price  of  the  trailer  is  to  be  applied  in 
reduction  of  B's  debt.  B fails  to  pay  his  debt  on  the  due 
date  and  A brings  an  action  against  C.  What  amount  can  A 
recover?  Explain. 


3.  C guarantees  payment  of  debts  due  by  B to  A on  June  1st. 
In  consideration  of  B's  giving  A a promissory  note  for  the 
amount  of  the  debt  A extends  the  time  for  payment  to 
September  1st,  but  B fails  to  pay  the  debt  on  that  date.  A 
brings  an  action  against  C.  What  will  be  the  result? 
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4.  C guarantees  payment  for  a specific  truck  to  be  sold  by  A 
to  B.  Subsequently  A and  B agree  to  substitute  a different 
truck  at  a different  price,  and  B takes  delivery  of  it.  Is  C 
bound  by  his  guarantee?  Explain. 


5.  Roberts  wanted  to  buy  a certain  quarter  section  of  land  from 
MacLean,  but  MacLean  did  not  wish  to  sell  it.  Roberts  and 
some  of  his  friends  held  a party  and  invited  MacLean.  They 
deliberately  plied  him  with  liquor  until  he  was  so  intoxicated 
he  did  not  know  what  he  was  doing.  Then  Roberts  brought 
out  a contract  for  the  sale  of  the  land  and  had  MacLean 
sign  it.  When  Roberts  tried  to  enforce  it,  MacLean  took  the 
matter  to  court.  Would  the  court  enforce  this  contract? 
Explain. 
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6.  Short,  while  drunk,  contracts  to  buy  a car  from  Long  for 
$2000.  Long  brings  an  action  against  Short  for  this  amount. 
Short  sets  up  as  his  defence  incapacity  due  to  drunkenness. 
The  jury  finds  that  Short  did  not  understand  what  he  was 
doing  when  he  entered  into  the  agreement,  but  that  Long  did 
not  know  of  his  condition.  Will  the  court  uphold  this 
contract?  Explain. 


7.  C,  D and  E are  co-sureties  for  payment  of  B's  debt  of  $2400 
to  A.  C,  D and  E have  limited  their  liabilities  to  $1200,  $800, 

and  $400  respectively.  B pays  $1200  to  A,  but  makes  default 
as  to  the  balance.  C then  pays  the  remaining  $1200.  How 
much  is  C entitled  to  recover  from  D and  E respectively? 
Explain. 
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Miller,  while  Bigg  was  away,  and  without  Bigg's  knowledge, 
moved  Bigg's  combine  to  save  it  from  fire.  When  Bigg 
learned  of  this  neighborly  act.  Bigg  promised  to  pay  Miller 
$50.  Later  Bigg  changed  his  mind  and  refused  to  pay  Miller 
the  $50.  Is  there  a contract  that  the  court  will  enforce? 

Explain. 


Myer,  a very  wealthy  man,  promised  the  University  $500  000 
for  a new  glass-domed  swimming  pool.  Because  of  this 
substantial  subscription  the  University  Board  of  Governors 
borrowed  money  and  built  the  swimming  pool.  Myer  died 
before  the  pool  was  completed.  His  wife  had  died  and  he  had 
no  children,  and  his  only  heirs  were  distant  cousins.  His 
heirs  opposed  the  payment  of  the  $500  000  on  the  grounds 
that  there  was  no  consideration  for  the  promised  subscription. 
The  Board  of  Governors  claimed  they  would  not  have  built 
the  swimming  pool  if  they  had  known  the  money  would  not  be 
forthcoming.  They  took  the  matter  to  court.  Can  the  court 

enforce  this  promise?  Explain. 
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10.  At  Mary's  eighteenth  birthday  dinner  party  her  wealthy  aunt 
promised  her  a fur  coat.  Everyone  at  the  dinner  table  heard 
the  promise.  The  next  day  her  aunt  phoned  and  said  she  had 
changed  her  mind.  Can  Mary  enforce  this  promise  of  a fur 

coat?  Explain. 


11.  Gregory,  nineteen  years  of  age,  is  mentally  retarded  but  he 
is  able  to  support  himself  by  working  at  the  Rehabilitation 
Centre.  Ellis,  who  knows  that  Gregory  is  mentally  handi- 
capped, persuaded  him  to  buy  an  expensive  ring  by  paying 
for  it  on  the  installment  plan.  Gregory  lost  the  ring  and 
refused  to  make  any  more  payments.  Can  Ellis  compel  Gregory 

to  complete  the  payments  for  the  ring?  __________  Explain. 


End  of  Lesson  Six 
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ILLEGAL  CONTRACTS 

We  have  seen  that  offer  and  acceptance,  an  intention 
to  create  legal  relations,  consideration,  and  capacity  to 
contract  are  necessary  to  the  formation  of  a contract.  In 
addition  to  these,  the  object  of  the  contract  must  be  "legal". 
In  the  absence  of  evidence  to  the  contrary,  the  courts 
presume  that  business  transactions  neither  offend  the  public 
good  nor  violate  any  law.  Evidence  may,  of  course,  show 
that  this  presumption  is  wrong.  If  it  does,  the  contract  will 
at  least  be  void,  which  means  that  in  law  it  was  never 
formed  at  all.  In  some  circumstances  the  court  may  also  find 
the  contract  to  be  illegal. 

If  a contract  is  void  it  simply  means  that  the  parties 
have  just  not  succeeded  in  creating  a binding  agreement.  If 
they  have  partly  performed  their  respective  undertakings, 
the  court  will  do  its  best  to  restore  them  to  their  respective 
positions  before  the  contract  was  attempted.  It  may  order  the 
return  of  money  paid  or  of  property  transferred  if  the  party 
complaining  can  show  cause  why  they  should  have  it  back. 
Furthermore,  each  party  is  released  from  the  performance  of 
any  further  obligations  under  the  agreement. 


When  a contract  is  not  only  void  but  also  illegal,  the 
court  will  refuse  to  aid  parties  who  knowingly  agreed  to  the 
illegal  purpose.  Not  only  may  they  not  sue  for  money  pro- 
mised, but  if  they  have  transferred  property  to  the  other 
party,  they  will  also  be  unable  to  recover  it.  If  both  parties 
are  tainted  with  the  illegal  object,  the  fact  that  a court  will 
assist  neither  of  them  has  the  effect  of  rendering  the 
plaintiff  impotent  and  thereby  assisting  the  defendant.  The 
effect  is  summed  up  in  the  legal  maxim  that  "where  both 
parties  are  equally  in  the  wrong,  the  position  of  the  defendant 
is  the  stronger".  However,  if  one  of  the  parties  to  the  agree- 
ment is  ignorant  of  the  facts  that  make  the  bargain  illegal, 
the  courts  may  hear  the  case. 

EXAMPLE 

A sold  B certain  cattle.  The  cattle  were  dis- 
eased, and  the  provincial  health  laws  pro- 
hibited the  sale  of  such  animals.  B did  not 
know  that  the  cattle  were  diseased.  This  could 
be  an  illegal  contract;  but,  as  B was  unaware 
of  the  fact  that  the  cattle  were  infected,  he 
can  get  his  money  back. 

Types  of  Illegal  Contracts 

1.  An  agreement  to  commit  a crime  or  a civil  wrong  is 
illegal  as,  for  example,  an  agreement  to  rob  or  to 
slander  a person. 
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2.  Contracts  requiring  a person  to  pay  an  illegal  rate  of 

interest  on  a loan,  that  is,  a higher  rate  of  interest 

than  the  law  allows.  If  you  agree  to  pay  a higher  rate 
of  interest  than  the  law  permits,  your  agreement  is 

usurious.  The  federal  government  specifies  the  maximum 
rate  of  interest  that  may  be  charged.  Collecting  more 
than  the  legal  limit  is  called  usury.  A pressing  need 
for  money  may  make  some  people  easy  victims  of  loan 
sharks.  Usury  laws  are  designed  to  protect  the  public 

from  this  danger. 

3.  Contracts  concerning  places  to  gamble.  It  is  illegal  to 

operate  a gambling  establishment  unless  a special 

licence  has  been  obtained  from  the  provincial  govern- 

ment and  special  rules  as  set  down  by  the  licencing 
authority  are  strictly  adhered  to.  Examples  of  such 
operations  are  casinos  run  to  raise  funds  for  chairities 
or  allowed  at  special  locations  during  exhibitions 

(eg.  the  Calgary  Stampede,  Klondike  Days)  and  the 
parti-mutuel  system  of  betting  allowed  at  horse  races. 
On  the  other  hand,  the  making  of  bets  or  wagers 

between  individuals*  is  not  forbidden  by  statute  but 
the  law  will  not  aid  in  enforcing  the  paying  of  a bet. 
Betting  is  not  thereby  made  a criminal  offence;  these 
statutes  do  not  prescribe  fines  or  imprisonment  for 

those  who  make  bets.  They  simply  make  it  impossible 
for  a winner  to  collect  the  bet  through  court  action. 
Betting  agreements  have  long  been  regarded  by  the 
courts  as  a nuisance  and  not  the  kind  of  agreement 
deserving  of  their  attention  when  more  urgent  disputes 
await  solution. 

Wagers  are  agreements  between  individuals  and  are 
seldom,  if  ever,  made  between  businesses.  However,  a number 
of  contracts  commonly  regarded  as  of  a legitimate  business 
nature  have  an  element  of  speculation  in  them.  Insurance 
contracts  and  stock  exchange  transactions  fall  within  this 

category.  To  be  enforceable  these  contracts  must  not  be 
interpreted  as  wagering  contracts. 

In  an  insurance  contract  people  do  not,  of  course,  hope 
that  they  will  win  their  "bet"  with  the  insurance  company. 

Herein  lies  the  purpose  of  insurance:  that  the  party 

contracting  with  the  insurance  company  will  receive  some 
measure  of  compensation  should  the  feared  loss  occur.  The 
insurance  acts  of  all  provinces  in  Canada  state  that  an 

insurance  contract  is  invalid  unless  the  party  making  the 

contract  has  an  insurable  interest  in  the  property  or  life 
insured.  For  people  to  have  such  an  insurable  interest,  they 
must  have  a pecuniary  (monetary)  benefit  from  the  continued 
existence  of  the  property  or  life  insured  and  suffer  some 
pecuniary  detriment  from  its  loss  or  destruction.  For  example, 
with  respect  to  life  insurance,  the  statutes  provide  that 
persons  have  an  insurable  interest  in  their  own  life,  in  the 
life  of  his  or  her  child  or  grandchild,  in  the  life  of  a hus- 
band or  wife,  in  the  life  of  another  on  whom  they  are  wholly 


Law  20 


- 3 - 


Lesson  7 


or  in  part  dependant  for  support  or  education,  in  the  life  of 
their  employee,  or  in  the  life  of  another  person  in  which  they 
have  a pecuniary  interest.  Thus  a creditor  may  insure  the 
life  of  a debtor  for  the  amount  of  the  debt  as  a means  of 
ensuring  payment  should  the  debtor  die;  a landlord  may 
insure  the  life  of  a tenant  for  an  amount  sufficient  to 
reimburse  the  landlord  should  the  tenant  die  and  the  premises 
be  unsuited  to  other  occupants;  partnership  funds  may  be 
used  to  insure  the  lives  of  partners  and  thus  make  available 
the  money  needed  to  buy  the  shares  of  deceased  partners 
from  their  estate.  Often  the  person  receiving  the  proceeds  of 
an  insurance  contract  (that  is,  the  beneficiary)  is  someone 
other  than  the  party  making  the  contract.  It  is  necessary 
only  that  the  maker  of  the  contract,  not  the  beneficiary, 
have  an  insurable  interest  in  the  life  or  property  insured. 

Stock  exchange  transactions  are  among  the  most  specu- 
lative of  business  contracts.  But  while  they  are  no  doubt 
often  explained  by  a difference  of  opinion  between  the  buyer 
and  the  seller  about  the  future  price  of  the  shares  traded, 
the  essence  of  the  contract  is  an  actual  sale  of  personal 
property.  Contracts  for  the  sale  of  shares  are,  therefore, 
valid  and  enforceable.  If,  however,  the  subject  of  an  agree- 
ment is  a wager  about  what  the  price  of  a particular  stock 
will  be  at  a specified  future  time,  without  an  actual  pur- 

chase or  sale  of  the  shares,  the  agreement  is  void. 

4.  Provincial  statutes  require  licencing  or  registration  of 
various  classes  of  business  and  professional  people, 
such  as  moneylenders,  partnerships,  real  estate  agents, 
investment  advisers  and  stock  brokers,  optometrists , 
and  public  accountants.  It  is  a good  defense  to  an 
action  brought  by  any  of  them  in  the  attempt  to 
collect  their  fee  that  they  were  not  properly  registered. 
For  example,  an  electrician  sued  for  work  done  and 
materials  supplied.  The  customer  pleaded  in  defense 
that  the  electrician  was  not  licenced  as  an  electrical 
contractor  as  required.  The  court  held  that  the  object 
of  the  law  was  to  protect  the  public  against  mistakes 
and  loss  that  might  arise  from  work  done  by  unqualified 
electricians  and  accordingly  that  the  contract  was 
unlawful.  The  court  would  not  assist  the  electrician  in 
the  attempt  to  collect  the  fee. 

On  the  other  hand,  an  action  brought  against  a 
person  who  has  not  been  licenced  will  not  fail  on  that 
ground:  the  defendant  cannot  claim  that  his  or  her  mis- 
conduct in  not  complying  with  a statute  is  a defence 
to  an  action  by  an  innocent  person. 

5.  A contract  may  be  regarded  as  illegal  though  it  does 
not  contemplate  the  commission  of  a crime  or  of  any  of 
the  recognized  private  wrongs.  Public  policy  alone 
dictates  the  result.  If  the  court  decides  that  a partic- 
ular contract  is  prejudicial  to  the  interests  of  Canada, 
its  relations  with  foreign  countries,  its  national 
defence,  its  public  service,  or  the  administration  of 
justice,  the  contract  will  be  declared  illegal. 
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6. 

Agreements  in  unreasonable  restraint  of  trade  are 

illegal.  Restraint  of  trade  means  the  elimination  of 
competition  with  the  intent  to  control  prices.  Even 
though  outright  contracts  not  to  compete  are  illegal,  in 
some  cases  a reasonable  restraint  is  allowed.  In  the 
sale  of  a business,  for  example,  it  is  quite  common  to 
restrain  the  seller  from  engaging  in  a competitive 
business  for  a reasonable  period  of  time.  This  is  quite 
understandable  because  the  buyer  often  pays  a substan- 
tial price  for  the  goodwill  (the  public  approval  and 
patronage)  of  the  business.  The  buyer  is  therefore 
entitled  to  the  protection  of  that  goodwill.  Sellers  may 
not  be  restrained  from  a similar  business  activity  for  a 
longer  period  of  time  than  is  necessary  to  protect  the 
sale,  nor  can  they  be  restrained  over  too  great  an 
area.  If  the  restraint  is  unreasonable,  considering  the 
nature  of  the  business  sold,  then  it  is  illegal  and 
unenforceable . 

EXAMPLE 

A,  a hardware  merchant,  in  a town  with  a 
population  of  5000,  sells  his  business  to  B 
and  agrees  that  he  will  not  carry  on  business 
as  a hardware  merchant  anywhere  in  Canada. 

This  agreement  is  void.  It  is  against  public 
policy  that  a man  should  restrict  his  free- 
dom of  action  to  this  extent,  but  a restraint 
upon  trade  is  valid  if  it  is  reasonable  as 
between  the  parties  and  not  injurious  to  the 
public.  Therefore,  if  A's  promise  was  simply 
not  to  carry  on  the  business  of  a hardware 
merchant  in  the  same  town,  his  promise  is 
binding.  Such  a restraint  is  reasonably 
necessary  for  the  protection  of  the  goodwill 
of  the  business  and  it  is  not  injurious  to 
the  public. 

7. 

Agreements  to  defeat  competitive  bidding  are  illegal.  In 
auction  sales  and  the  construction  business,  competitive 
bidding  is  vitally  important.  If,  before  the  bids  (some- 
times called  "tenders")  are  made,  the  bidders  get 
together  and  agree  not  to  bid  more  or  less  than  a cer- 
tain price,  they  are  not  playing  fair  and  the  resulting 
contract  would  not  be  enforceable.  It  is  not  a result  of 
open  and  competitive  bidding. 

8. 

The  law  encourages  marriages  and  protects  family 
relationships.  Any  contract  that  would  have  the  effect 
of  discouraging  a marriage  is  unenforceable. 
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EXAMPLE 

If  a father  promises  to  give  his  daughter 
$10  000  if  she  does  not  get  married,  the 
agreement  would  not  be  enforceable.  The  same 
would  be  true  if  the  father  promised  money  to 
a married  daughter  if  she  would  leave  her 
husband. 

The  public  is  vitally  interested  in  establishing 
and  maintaining  good  family  relationships.  Any  contract 
that  would  interfere  with  these  relationships  is  illegal. 


The  Effect  of  Illegality 


You  have  now  learned  that  the  courts  will  not  enforce 

an  illegal  agreement.  The  general  rule  is:  Where  illegality 

appears,  the  court  will  take  no  action  in  the  interest  of 
either  party. 

However,  there  might  arise  a case  in  which  only  part 

of  the  contract  is  illegal.  If  the  legal  part  can  be  separated 

from  the  illegal  part,  the  legal  part  can  be  enforced.  In  the 
illustration  given  previously  about  the  electrical  job,  for 
example,  the  sale  of  the  electrical  materials  needed  to  do 
the  job  would  be  legal;  and  the  seller  could  collect  for  the 
purchase  price  of  these  things.  It  was  the  labor  contract 
that  was  illegal  because  the  electrician  had  no  licence;  so 
this  part  would  be  uncollectible. 

LIABILITIES  AND  RIGHTS  OF  THIRD  PARTIES 

A contract  is  enforceable  only  against  the  person  who 
is  a party  to  it.  Similarly,  only  a person  who  is  a party  to 
a contract  is  entitled  to  sue  upon  it. 

EXAMPLE 

Godfrey  enters  into  a contract  with  Wilson. 

The  contract  provides  that  Godfrey  is  to  keep 
the  grass  cut  on  Wilson's  property  and  that 
Wilson  is  to  pay  Godfrey  $15  a week.  Wilson 
takes  a vacation  and  is  gone  for  four  weeks, 
but  he  pays  Godfrey  in  advance  for  cutting 
the  grass  while  he  is  away.  Godfrey,  however, 
does  not  do  the  job.  Brown,  who  lives  next 
door,  threatens  to  sue  Godfrey  for  not  per- 
forming his  contract  with  Wilson. 

Godfrey  has  broken  his  contract  with  Wilson, 
and  Wilson  may  sue,  but  the  matter  is  no 
concern  of  Browns'.  Brown  might  argue  that 
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he  received  some  benefit  from  a neatly 

trimmed  yard  next  door,  but  this  would  be 
only  an  incidental  benefit.  Wilson  did  not 
have  that  in  mind  when  he  hired  Godfrey,  and 
Brown  did  not  acquire  any  enforceable  rights 
by  the  contract. 

The  parties  to  the  original  contract  and  some  third 
party  may,  however,  make  a new  contract  by  which  the  third 

party  may  acquire  rights  or  incur  liabilities  with  respect  to 

the  original  contract.  The  result  may  be  attained  by  a 

recission  of  the  original  contract  and  the  substitution  of  a 
new  contract  between  different  parties  by  which  the  same 
obligations  are  undertaken  by  the  parties  to  the  new  con- 
tract. This  double  transaction  is  called  a "novation". 


Assignment  of  Rights 

People  who  are  not  parties  to  the  original  contract  may 
sometimes  acquire  rights  by  assignment.  The  rights  acquired 
under  a contract  have  monetary  value,  and  under  certain 
circumstances,  they  may  be  sold  and  conveyed  to  someone 
else. 

EXAMPLE 

If  you  buy  a TV  for  cash  from  Williams,  you 
get  complete  title  to  it.  It  is  yours  and  you 
may  do  with  it  whatever  you  choose.  If  you  no 
longer  want  it,  you  may  sell  it,  give  it 
away,  or  exchange  it  for  something  else. 

Williams  no  longer  has  any  control  over  the 
TV.  On  the  other  hand,  suppose  that  you  did 
not  pay  cash  for  the  TV.  Instead,  you  pro- 
mised to  pay  Williams  $250  on  the  first  of 
next  month.  Williams  now  owns  something.  He 
owns  the  right  to  collect  $250  from  you.  He 
may  sell  this  right,  give  it  away,  or  exchange 
it  for  something  he  wants. 

This  transfer  of  a right  is  called  an  assignment.  The 
party  who  sells  and  transfers  the  right  is  called  the 
assignor.  The  party  who  receives  the  right  is  called  the 

assignee. 

The  law  requires  no  particular  form  to  convey  a right 
by  means  of  an  assignment,  but  it  must  be  in  writing  and 

signed  by  the  assignor.  The  most  important  reason  for  a 
written  statement  is  this:  the  parties  who  owe  the  money  or 
other  duty  of  performance  are  entitled  to  notice  of  assignment. 

If  he  or  she  is  not  notified,  he  or  she  may  pay  the  debt  to 

the  assignor.  If  they  do  not  receive  it,  then  their  obligation 

is  terminated.  However,  if  they  have  been  notified  of  the 
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assignment  then  they  are  legally  bound  to  pay  the  assignee 
only  and  payment  to  the  assignor  will  not  discharge  the 

debt . 

The  following  rights  cannot  be  assigned: 

1.  A right  to  sue  for  breach  of  contract. 

2.  Rights  where  mutual  obligations  exist  involving  per- 

sonal qualifications,  such  as  a contract  between  an 
author  and  a publisher  to  produce  a literary  work  or 
an  artist  and  a gallery  to  produce  a series  of 

paintings . 

The  following  contracts  are  assigned  to  a particular 
person  by  law  and  cannot  be  assigned  to  anyone  else: 

1.  When  people  die,  the  law  automatically  assigns  their 

rights  and  obligations  under  outstanding  contracts  to 
their  personal  representative.  If  deceased  individuals 
leave  a will  naming  a representative,  the  representa- 

tive is  called  an  executor.  If  they  fail  to  name  an 
executor  in  their  will  (or  the  executor  refuses  to  assume 
the  position)  or  if  they  leave  no  will  (that  is,  die 

intestate),  then  the  court  will  appoint  a personal 
representative  called  an  administrator.  There  is  no 

obligation  for  a representative  to  perform  a contract 
requiring  personal  services  ■ — the  skill  of  the  deceased 
cannot  be  demanded  of  their  representative.  The  task  of 
the  executor  or  administrator  is  to  pay  all  valid 

claims  against  the  deceased's  estate,  to  enforce  all 
claims  the  deceased  had  against  others,  and  to  distri- 
bute the  assets  according  to  the  will  or  as  provided  by 
law  in  the  case  of  an  intestate  person. 

2.  Insolvent  (unable  to  pay  debts)  persons,  on  realizing 
that  their  position  is  hopeless,  may  voluntarily  apply 
for  bankruptcy  to  avoid  further  loss  to  their  creditors 
and  injury  to  their  name.  In  most  cases,  however, 
bankruptcy  proceedings  are  instituted  against  a debtor 
by  creditors  who  petition  the  court  for  an  order  known 
as  a receiving  order.  If  the  creditors  present  convincing 
proof  of  the  insolvency  of  their  debtors,  the  court  will 
judge  them  bankrupt  and  appoint  a trustee  to  take 
charge  of  their  property.  It  is  then  the  duty  of  the 
trustee  to  liquidate  (sell)  all  assets  and  to  pay  the 
creditor's  claims.  The  proceedings  require  an  assignment 
to  the  trustee  of  the  bankrupt  person's  assets,  including 
all  contractual  rights  and  liabilities  as  well. 

Most  other  rights  or  obligations  may  be  transferred 
to  a third  party  by  assignment.  Two  points  must  be 
respected,  however,  or  the  contract  is  not  assignable. 
These  are: 
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1.  The  assignment  must  not  increase  the  debtor's 

responsibility  or  lessen  his  or  her  rights  in  any  way. 

2.  The  rights  or  obligations  of  the  third  party  must  not 
be  changed  in  any  way. 

EXAMPLE 


There  is  a contract  between  A and  B.  C is  the 
third  party.  A buys  a gun  from  B and  promises 
to  pay  B $85  for  it  at  the  beginning  of  the 
next  month.  A had  the  gun.  B has  the  right  to 
collect  $85  from  A.  B could  transfer  this 
right  to  C because  B owes  C $85.  A's  position 
would  not  be  changed;  he  would  still  have  to 
pay  $85  at  the  beginning  of  the  next  moth 
(only  to  C instead  of  B). 

Creditors  may  assign  their  rights  without  the  consent 
of  the  debtor,  but  debtors  may  not  assign  their  obligations 
unless  the  creditor  consents. 


LIMITATION  OF  ACTIONS 


Rights  of  action  cannot  be  allowed  to  go  on  forever. 
Rules  of  limitation  have  to  be  made.  People  are  not  allowed 
"to  sleep  on  their  rights"  and  then  expect  the  law  to  help 
collect  a debt  or  enforce  a claim.  This  is  because  old  debts 
or  claims  may  be  difficult  or  even  impossible  to  settle 
since,  as  time  passes,  evidence  has  been  lost  or  forgotten 
and/or  witnesses  may  have  died  or  moved  away.  A person 
who  is  entitled  to  take  legal  action  to  enforce  a claim  is 
required  by  law  to  begin  that  action  within  a certain  length 
of  time. 

Each  of  the  provinces  has  a statute  which  limits  the 
time  within  which  a court  action  to  enforce  a claim  must  be 
commenced  or  the  right  to  sue  is  barred  and  the  claim  is 
said  to  be  "outlawed".  In  Alberta  this  statute  is  called  "The 
Limitation  of  Actions  Act". 

Under  the  provisions  of  this  Act,  claims  for  simple 
contracts  (not  under  seal)  are  barred  after  six  years.  The 
statute  simply  bars  the  right  to  sue  at  the  end  of  the  six 
year  time  limit,  but  it  does  not  destroy  the  claim  itself.  It 
does  not  prevent  creditors  from  enforcing  claims  if  they  can 
legally  do  so  without  suing.  (In  Alberta  specialty  contracts 
are  also  outlawed  after  six  years.) 

The  Limitation  of  Actions  Act  also  permits  such  a 
barred  claim  to  be  revived  (restored  or  renewed)  by  any  one 
of  the  following: 
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1.  a part  payment, 

2.  a written  promise  to  pay  a debt,  or 

3.  a written  acknowledgement  of  the  debt. 


This  part  payment,  written  promise  to  pay,  or  written 
acknowledgement  of  the  debt  begins  a new  six  year  time 
limit.  If  it  is  given  before  the  end  of  the  time  limit,  it 
forms  a new  starting  point  for  the  time  limit.  If  it  is  given 
after  the  expiry  of  the  time  limit,  the  claim  is  revived  and 
a new  six  year  time  limit  is  begun. 


BREACH  OF  CONTRACT  AND  THE  REMEDIES  PROVIDED  BY  LAW 

A breach  of  contract  occurs  when  one  of  the  parties 
fails  to  do  what  they  have  promised  to  do.  It  may  be  a 
breach  of  the  whole  contract,  or  it  may  be  a refusal  to  carry 
out  some  of  the  terms.  The  remedies  available  to  the  injured 
party  depend  upon  the  nature  of  the  default  and  the  subject 
matter  of  the  contract. 


Damages 


Damages  mean  the  money  value  of  a loss  or  injury 
sustained  by  one  party  due  to  a wrongful  act  of  another. 
In  the  case  of  breach  of  contract,  damages  are  awarded  only 
to  compensate  injured  parties  and  not  to  punish  the  persons 
responsible  for  the  breach  of  contract  regardless  of  whether 
they  broke  the  contract  deliberately,  through  carelessness,  or 
through  an  unfortunate  set  of  circumstances.  In  a case  of 
fraud,  however,  damages  may  be  awarded  for  deceit. 


Complete  Breach  of  Contract 

In  a complete  breach  of  contract  the  amount  of  damages 
is  usually  the  actual  loss  sustained  by  the  injured  party. 

Substantial  Performance 

Where  the  main  part  has  been  performed  but  some  small 
part  of  the  contract  has  not  been  fulfilled,  the  injured  party 
is  entitled  to  damages  to  compensate  for  the  part  of  the 
contract  that  was  not  completed. 

Liquidated  Damages 

A contract  may  include  a term  which  provides  that 
should  one  party  commit  a breach  of  contract,  they  will  pay 
the  other  party  a certain  sum  of  money  as  damages.  In  the 
event  that  a breach  does  occur,  the  courts  will  enforce  such 
a term  providing  it  is  a reasonable  amount. 
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Mitigation  of  Loss 

The  injured  party  must  try  to  hold  the  loss  down  to  a 
minimum.  The  courts  will  not  award  damages  for  breach  of 
contract  where  the  loss  could  have  been  prevented.  However, 
if  the  injured  party  has  done  what  they  could  but  it  was  not 
enough,  the  court  will  allow  damages  for  the  loss  which 
could  not  have  been  avoided. 


Specific  Performance 


Where  damages  could  not  be  an  adequate  remedy,  specific 

performance  will  be  enforced  if  the  case  is  such  that  the 

court  can  compel  defaulting  parties  to  carry  out  their  part 
of  the  contract,  or  the  court  will  do  it  for  them.  Cases  of 

this  kind  would  be  contracts  involving  the  sale  of  land,  or 

the  sale  of  goods  of  unusual  value  such  as  a certain  work  of 
art. 


Personal  Services 

A contract  for  personal  services  cannot  be  specifically 
enforced,  but  in  some  circumstances  an  injunction  may  be 
granted  to  prevent  a person  from  carrying  out  a similar 
contract  for  someone  else. 


Definitions 


A debtor  is  a person  who  owes  a debt  to  another  person 
called  a "creditor". 

A creditor  is  a person  who  has  given  credit.  This  is  the 
person  to  whom  a debt  is  owed. 

Tender  is  an  unconditional  offer  by  people  to  do  what  they 
have  promised  to  do,  or  not  to  do,  in  order  to  carry  out 
their  part  of  a contract.  If  it  is  an  offer  of  payment,  to  be 
good  tender  it  must  be  the  exact  sum  in  legal  currency  and 
offered  exactly  according  to  the  terms  of  the  contract. 

Legal  tender,  sometimes  called  "legal  currency",  is  the 
lawful  money  of  the  country. 

In  Canada  legal  tender  means  that  currency  which  a creditor 
is  obliged  to  accept  in  the  discharge  of  a debt.  It  includes 
Bank  of  Canada  bills  (also  called  Bank  of  Canada  notes), 
Canadian  coppers  up  to  twenty-five  cents,  and  Canadian 
silver  coins  up  to  ten  dollars. 
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Dollar  bills  are  unlimited  legal  tender.  They  have  to  be 
accepted  as  payment  regardless  of  the  size  of  the  transaction. 
For  instance,  a merchant  cannot  refuse  to  take  dollar  bills 
when  customers-  pay  their  account,  but  the  merchant  could 
refuse  to  take  a large  parcel  of  coins. 

A legally  correct  tender  becomes  important  only 

1.  if  there  is  a possibility  of  dispute  over  payment,  or 

2.  if  creditors  are  dealing  with  someone  they  do  not  know 
very  well  and  from  whom  they  do  not  wish  to  accept  a 
cheque,  or 

3.  if  a creditor  is  dealing  with  someone  who  may  be  going 
away . 

A cheque  is  only  an  order  on  a bank  to  pay  money  on  demand 
and  is  not  in  itself  legal  tender,  but  today  business  debts 
of  any  amount,  except  very  small  amounts,  are  usually 
settled  by  cheque. 


DISCHARGE  OF  CONTRACT 

When  a contract  comes  to  an  end  it  is  said  to  be 
discharged  or  terminated.  A contract  may  be  discharged  in 
any  one  of  the  following  ways: 

1.  Performance  or  payment. 

2.  A mutual  agreement  of  the  parties. 

3.  Impossibility  of  performance. 

4.  A breach  of  contract  on  the  part  of  one  of  tne 
contracting  parties. 

5.  Operation  of  the  law. 


Discharge  by  Performance  of  Payment 

It  may  be  performed  as  intended,  with  each  party 
doing  what  they  had  promised  to  do. 

EXAMPLE 

A agreed  to  sell  some  goods  to  B for  $60. 

B gives  A $60.  A gives  B the  goods.  The 
contract  is  discharged. 
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Discharge  by  Mutual  Agreement 

The  parties  may  agree  between  themselves  to  end  it, 
and  the  contract  is  said  to  be  discharged  by  mutual 

agreement. 

EXAMPLE 

A and  B,  both  adults,  enter  into  a contract 
whereby  A is  to  sell  his  skis  to  B the 
following  week  for  $30.  Two  days  after  making 
the  agreement  A changes  his  mind  and  decides 
he  does  not  want  to  sell  his  skis.  A goes  to 
B and  discovers  that  B has  changed  his  mind 
too,  and  does  not  want  to  buy  the  skis.  They 
agree  to  call  their  "deal"  off.  The  contract 
is  discharged  by  mutual  agreement. 


Discharge  by  Impossibility  of  Performance 

Circumstances  such  as  destruction  of  the  subject  matter 
may  make  it  impossible  for  one  of  the  parties  to  do  what  they 
had  agreed  to  do.  Also,  a contract  is  terminated  by  the 
bankruptcy  or  death  of  either  party. 

EXAMPLE 

A agreed  to  buy  B's  car  on  the  18th  of  the 
month.  On  the  I4th  of  the  month  B's  garage 
with  the  car  inside  of  it  caught  fire  and 
burned.  The  car  was  damaged  beyond  repair. 

This  contract  has  come  to  an  end  by  impossi- 
bility of  performance. 

Discharge  by  Breach  of  Contract 

This  occurs  when  individuals  fail  to  carry  out  their 
part  of  the  agreement.  In  the  case  of  a breach  of  contract, 
injured  parties  are  released  from  their  part  of  the  agreement 
and  may  be  entitled  to  damages  if  they  have  suffered  a loss 
because  of  the  broken  contract.  If  damages  could  not  be  an 
adequate  remedy,  the  court  may  order  defaulting  parties  to 
do  what  they  had  promised  to  do.  In  a case  of  a breach  of 
contract  where  personal  services  are  concerned,  the  court  may 
grant  an  injunction. 

EXAMPLE 


A agreed  to  sell  B some  grain  to  feed  his 
livestock  and  to  deliver  it  at  the  end  of  the 
month.  At  the  end  of  the  month  A said  he 
could  not  deliver  the  grain  because  he  had 
sold  it  all  to  C.  As  a result  B had  to  have 
some  shipped  in  from  a distance,  resulting 
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in  a much  higher  cost  than  the  price  A had 
agreed  upon.  The  court  ruled  that  B was 
entitled  to  damages. 


EXAMPLE  2 

A agreed  to  sell  an  antique  chair  to  B for 
$500.  Later  A refused  to  part  with  it.  The 
court  required  A to  carry  out  his  agreement. 

EXAMPLE  3 

A signed  a contract  to  sing  at  B's  nightclub. 

A week  later  A agreed  to  sing  at  C's  night- 
club next  door  to  B's.  B took  action  to  com- 
pel A to  keep  his  agreement.  The  court  held 
that  it  could  not  force  a person  to  work  for 
someone.  However,  the  court  granted  an 
injunction  forbidding  A to  work  for  C during 
the  time  that  he  had  agreed  to  work  for  B. 

Discharge  by  Operation  of  the  Law 

A contract  may  come  to  an  end  because  of  a change  in 
the  law.  If,  after  two  parties  enter  into  an  agreement  a law 
is  passed  making  such  an  agreement  illegal,  then  the  con- 
tract cannot  be  carried  out  and  the  contract  is  said  to  be 

terminated  by  operation  of  the  law. 

EXAMPLE 

A entered  into  a contract  to  build  a high- 

rise  apartment  building  for  B on  a certain 

piece  of  land.  Before  B began  the  construc- 

tion, a zoning  by-law  was  passed  restricting 
the  area  to  private  residences  only.  B is  no 
longer  bound  by  the  contract  because  the  new 
law  had  made  the  performance  of  the  contract 
i 1 legal . 

CONTRACTS  — POINTS  TO  REMEMBER 

1.  Every  business  transaction,  great  or  small,  is  based 

upon  some  kind  of  contract. 

2.  An  offer  cannot  be  withdrawn  after  it  has  been 

accepted. 

3.  Persons  should  be  sure  to  understand  the  terms  of  a 

contract.  They  should  know  exactly  what  they  are 

going  to  give  up  and  what  they  are  going  to  get  in 

return . 
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4.  A simple  contract  can  be  an  oral  or  a written  contract, 
or  it  can  be  implied  by  the  conduct  of  both  parties. 

5»  Many  oral  contracts  are  legally  binding  in  court. 

6.  Some  contracts  must  be  in  writing  to  be  enforceable  in 
court. 

7.  A contract  which  is  required  by  law  to  be  in  writing 

will  not  be  enforceable  in  court  unless  it  is  in  writing. 

8.  If  anything  of  value  is  involved,  a person  should  have 

the  contract  in  writing  even  if  the  law  does  not  require 
it. 

9.  People  should  only  deal  with  individuals  they  consider 
to  be  reliable. 

10.  A person  should  always  be  sure  a contract  is  legal 

before  considering  it. 

11.  People  should  not  sign  anything  until  they  have  read  it 
carefully  and  understand  it. 
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EXERCISE  1 

1.  Give  two  examples  of  contracts  that  would  not  be  enforceable 
because  they  are  in  violation  of  the  law. 

Example  1:  


Example  2: 


2.  What  is  meant  by  usury? 


3.  Name  five  trades  or  professions  that  require  a licence. 

(a) 

(b)  

(c)  

(d)  

(e)  

4.  (a)  What  is  meant  by  "agreements  that  are  contrary  to 

public  policy"? 
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(b)  Give  two  examples  of  agreements  that  would  fall  into 
this  class. 

Example  1:  


Example  2: 


5.  Give  one  example  of  an  agreement  which  would  call  for  an 
unreasonable  restraint  of  trade. 


6.  What  is  meant  by  a novation? 


7.  What  is  meant  by  an  assignment? 
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EXERCISE 


8.  What  is  the  purpose  behind  the  requirement  that  a notice  of 
assignment  must  be  in  writing? 


This  exercise  concerns  the  assignment  of  contracts.  Draw  a 
circle  around  the  "T"  if  the  statement  is  true,  and  a circle  around 
the  "F"  if  the  statement  is  false. 


1.  When  people  become  bankrupt,  their  con- 
tracts are  assigned  to  a trustee  by  law. 


A right  to  sue  for  damages  for  breach  of 
contract  may  not  be  assigned. 


3.  A contract  to  paint  a house  may  not  be 
assigned. 


4.  A person  may  assign  an  ordinary  contract 
such  as  an  agreement  to  shovel  snow  from 
someone's  walk. 


5.  Artists  may  assign  their  right  to  paint  a 
portrait  for  a certain  person. 


T F 


6.  A debt  may  be  assigned  by  a creditor  with- 
out notifying  the  debtor  of  the  assignment. 


T F 


7.  When  people  die,  their  contracts  are  assigned 
to  their  executor  or  administrator  by  law. 


T F 
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EXERCISE 


Five  of  the  essentials  necessary  to  make  a valid  contract  are 
listed  below.  State  which  essential  is  lacking  in  each  of  the 
following  cases  by  placing  the  appropriate  letter  in  the  space  at 
the  right. 

A.  Valid  Offer  and  Acceptance 

B.  Consideration 

C.  Genuineness  of  Consent 

D.  Legality  of  the  Object  contracted  for 

E.  Capacity  of  the  Parties  to  contract 


1.  A forces  B at  the  point  of  a gun  to  sign  a 
contract  whereby  B is  to  give  him  one-third 
of  his  earnings  every  week. 

2.  C promises  to  give  his  daughter  a watch  as 
a gift  on  her  twenty-first  birthday. 

3.  Dove  entered  into  a contract  to  buy  Pratt's 
grocery  business  on  the  condition  that  Pratt 
would  not  engage  in  any  business  of  any 
kind  in  the  same  city  for  ten  years. 

4.  A,  who  is  so  intoxicated  as  to  be  unable  to 
understand  what  he  is  doing,  endorses  a note 
to  K who  knows  of  A's  condition. 

5.  X and  Y agree  to  rob  a bank  and  divide  the 
proceeds.  X is  to  stand  guard  while  Y blows 
the  safe. 

6.  G orally  offers  to  sell  R his  car  for  $1200. 
R is  not  interested. 

7.  R has  two  cars,  a Ford  and  a Chevrolet.  T 
offers  to  buy  R's  car  for  $1600.  R accepts, 
R thinks  T means  the  Ford.  T thinks  he  is 
buying  the  Chevrolet. 

8.  A,  seventeen  years  of  age,  contracts  to  buy 
a new  sports  car  from  G. 

9.  Mrs.  B,  housekeeper  for  C,  aged  80,  unduly 
influences  her  employer  to  sign  a specialty 
contract  deeding  to  her  his  house  and  all 
its  contents. 
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EXERCISE  4 


In  each  of  the  following  cases,  give  your  decision  and  the 
reasoning  behind  it. 

1,  Seaton  purchases  some  illegal  drugs  from  Parker,  giving 
Parker  a promissory  note  for  $500  in  payment.  Could  Parker 
enforce  payment  of  the  note  in  the  courts?  Explain. 


2.  Long  sold  his  retail  drugstore  in  Red  Deer,  Alberta,  to  Pond. 
In  the  contract  he  agreed  not  to  engage  in  the  same  type  of 
buisness  in  the  province  of  Alberta  for  a period  of  twenty 
years.  Was  this  agreement  binding?  Explain. 


3.  Barn  assigns  a claim  for  $200  against  Drake  to  Burke.  Burke 
calls  Drake  on  the  telephone  and  tells  him  of  the  assign- 
ment. Later,  Drake  pays  Barn,  and  Burke  brings  suit  against 
Drake  for  the  $200.  Drake  defends  on  the  grounds  that  he  was 
not  properly  notified.  Is  this  a valid  defense  in  this  case? 
Explain . 
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4.  Jones  was  under  obligation  to  pay  certain  rentals  on  property 
to  Smith.  Smith  assigned  his  rights  to  Parker.  Jones  was 
not  notified,  and  he  made  a settlement  with  Smith.  Was 
Parker  entitled  to  collect  from  Jones? 


5.  Melon  engaged  Carr,  a well-known  artist,  to  paint  for  him. 
Before  the  picture  was  completed,  Carr  died.  The  executor  of 
the  estate  engaged  a former  assistant  in  Carr's  studio  to 
finish  the  picture.  Can  Melon,  on  learning  the  facts,  be 
required  to  accept  and  pay  for  the  picture?  Explain. 


6.  The  Turner  Company  sold  goods  to  Reed  on  credit.  After 
waiting  for  several  months  after  the  account  should  have 
been  paid,  the  Turner  Company  assigned  its  claim  against 
Reed  to  a collection  agency.  Is  this  legally  permissible? 
Explain . 


7.  Peters  sold  a boat  to  O'Conner  on  credit  with  the  under- 
standing that  O'Conner  would  pay  him  as  soon  as  he  had 
the  money.  After  seven  years,  because  O'Conner  had  paid 
nothing  on  the  debt,  Peters  decided  to  sue  O'Conner  for  the 
money  he  owed  him. 

(a)  Would  a court  enforce  this  contract?  Why 

or  why  not? 
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7.  (b)  Should  O'Conner  consider  that  he  no  longer  owes  Peters 

for  the  boat?  Why  or  why  not? 


8.  Green,  who  lived  in  another  city,  owed  White  a debt  of 
$1000.  After  hearing  nothing  from  Green  for  ten  years.  White 
went  to  see  his  lawyer  about  taking  action  to  collect  it  but 
was  told  he  had  waited  too  long.  The  next  year  White 
received  a cheque  for  $50  from  Green  as  payment  on  the 
debt.  Does  this  payment  make  any  difference  to  White's 
ability  to  collect  the  remainder  of  the  debt  through  court 

action?  Explain. 


9.  Lawson,  a pilot,  entered  into  a contract  to  fly  a helicopter 
for  an  exploration  company.  A week  before  he  was  to  begin, 
he  told  the  exploration  company  he  would  not  be  able  to 
work  for  them  as  he  had  decided  to  accept  a position  as  a 
pilot  on  a regular  passenger  line.  Would  a court  compel 
Lawson  to  abide  by  his  contract  with  the  exploration  company? 

Why  or  why  not? 
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10.  Wagner  had  a contract  of  employment  with  Bowers.  After 
working  for  Bowers  for  two  years  he  was  wrongfully  and 
suddenly  dismissed  with  salary  paid  to  the  date  of  dismissal. 
Wagner  thought  he  should  have  had  a month's  written 
notice.  A week  after  being  discharged,  he  received  an  offer 
of  new  employment  similar  to  the  position  he  had  left. 
Wagner  refused  the  offer,  and  chose  instead  to  sue  Bowers 
for  loss  of  salary.  Should  Bowers  be  compelled  to  pay 

Wagner  a month's  salary?  Why  or  why  not? 


11.  Duckworth  orally  agreed  to  sell  his  farm  to  Reed  for  $90  000. 
Reed  had  the  money,  but  when  he  took  a cheque  to  Duckworth 
for  the  full  amount,  Duckworth  informed  him  that  he  had 

changed  his  mind.  Can  Reed  enforce  this  contract?  

Why  or  why  not? 


12.  Mrs.  Hubbard,  a wealthy  widow  orally  promised  Lowell 
$50  000  if  and  when  he  divorced  her  daughter.  Lowell 
divorced  the  daughter  and  then  asked  Mrs.  Hubbard  for  the 
$50  000.  She  refused  to  pay  him.  Can  Lowell  enforce  this 

contract?  Why  or  why  not? 
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13.  Brown  and  Croft  entered  into  an  agreement  by  which  Croft 
was  to  paint  the  outside  of  Brown's  house  for  $600.  The  day 
before  Croft  was  to  begin,  Brown's  house  burned  down. 
Croft  said  Brown  should  pay  him  the  $600  anyway  because 
he  had  turned  down  other  work  to  be  free  to  paint  Brown's 
house.  Brown  refused  to  pay.  Can  Croft  compel  Brown  to 

pay  the  $600.  Why  or  why  not? 


End  of  Lesson  Seven 
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NEGOTIABLE  INSTRUMENTS  — AN  OVERVIEW 

No  discussion  of  contracts  would  be  complete  without 
some  mention  of  the  most  common  form  of  contract  which  all 
of  us  come  into  contact  with  — namely  negotiable  instruments. 
A negotiable  instrument  — for  example,  a cheque  — is  a 
written  contract  containing  a promise  to  pay  a specific  sum 
of  money. 

Generally  speaking,  a negotiable  instrument  arises  from 
a contract  that  precedes  it;  a buyer  delivers  a negotiable 

instrument  in  payment  for  goods  or  services  received.  But 
delivery  of  the  instrument  does  not  complete  the  promisor's 
obligation.  If  the  instrument  is  not  honored  when  it  becomes 
due  and  is  presented  for  payment,  the  promisee's  rights 
under  the  original  contract  of  sale  or  for  services  are 

revived.  Often  the  promisee  chooses  to  sue  for  failure  to 
honor  the  negotiable  instrument,  rather  than  for  breach  of  the 
original  contract,  because  the  procedure  for  suing  on  a 
negotiable  instrument  is  somewhat  simpler. 

Legal  Tender  (Money) 

Legal  tender,  sometimes  called  legal  currency,  is  the 

lawful  money  of  the  country. 

Tender  is  an  offer  of  performance.  If  it  is  an  offer  of 
payment,  to  be  good  tender  it  must  be  the  exact  sum  in 
legal  currency  and  offered  exactly  according  to  the  terms 
of  the  contract  as  to  time,  place,  and  manner. 

In  Canada  we  have  a variety  of  sizes  of  legal  currency 
for  convenience  in  making  payments:  five  coins  and  eight 
denominations  in  bills  (the  one,  two,  five,  ten,  twenty, 
fifty,  one  hundred  and  one  thousand  dollar  bills). 

Coins  are  used  because  they  are  more  convenient  for 

small  transactions  than  bills.  Paper  money  is  easier  to  carry. 

Dollar  bills  are  sometimes  called  Bank  of  Canada  notes. 
The  bank  notes  or  bills  become  worn  with  use  and  handling. 
A worn  bill  may  be  exchanged  for  a new  one  at  any  bank. 

The  banks  ship  the  worn-out  bills  to  the  Bank  of  Canada 
at  Ottawa  where  they  are  destroyed  and  new  bills  are 
received  in  exchange. 

Dollar  bills  are  unlimited  legal  tender.  They  have  to 
be  accepted  as  payment  regardless  of  the  size  of  the  trans- 

action. For  example,  a merchant  cannot  refuse  to  take 
dollars  when  a person  pays  their  bill  but  could  refuse  to 
take  a large  parcel  of  nickels.  Coins  are  only  limited  legal 

tender.  They  need  not  be  accepted  beyond  certain  stated 
amounts.  These  are:  Canadian  coins  of  10  cents  or  greater 

up  to  ten  dollars,  Canadian  coins  of  5 cents  up  to  five 

dollars,  Canadian  coins  of  1 cent  up  to  25  cents. 
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Negotiable  Instruments 

Modern  society  has  devised  numerous  methods  of  com- 
pleting financial  transactions  without  using  actual  money.  The 
reasons  for  this  are  the  awkwardness  of  transporting  large 
sums  from  one  location  to  another  as  well  as  the  possibility 
of  theft.  Therefore,  to  minimize  this  inconvenience  and  to 
lessen  the  risk  involved,  it  has  become  common  practice  to 
use  negotiable  paper  as  a substitute  for  actual  cash. 

Negotiable  instruments,  as  previously  mentioned,  are 
business  papers  which  can  be  transferred  from  one  person  to 
another  person  just  as  if  they  were  another  kind  of  paper 
money.  They  are  not  money,  but  they  play  the  part  of  money. 
These  business  papers  are  not  legal  tender  and  need  not  be 
accepted  as  payment  for  debts,  but  as  a matter  of  convenience 
they  are  accepted  by  those  who  believe  in  the  honesty  and 
credit  of  the  parties  concerned.  (Negotiable  means  it  must  be 
accepted  as  payment.)  These  papers,  sometimes  called 

instruments,  are  also  called  bills  of  exchange. 

Formerly,  both  in  England  and  in  Canada,  the  law  of 
negotiable  instruments,  like  the  law  of  contracts,  had  to  be 
ascertained  chiefly  by  recourse  to  the  long  series  of  judicial 
decisions  known  as  "precedents".  In  the  case  of  negotiable 
instruments  it  was  felt  to  be  a matter  of  especial  inconve- 
nience to  bankers  and  merchants  that  the  law  was  difficult 
to  ascertain  and  in  some  respects  uncertain,  and  so,  to 
remedy  this  inconvenience,  the  British  Parliament  passed  the 
Bills  of  Exchange  Act,  1882,  the  purpose  of  which  was  to 

codify,  that  is,  to  state  in  concise  and  orderly  manner  the 
law  relating  to  bills  of  exchange.  This  statute  was  adopted, 
with  some  modifications,  by  the  Parliament  of  Canada  in 

1890.  The  result  is  that,  on  most  points,  the  law  relating 
to  these  instruments  may  now  be  found  in  the  Bills  of 
E:^^change  Act,  although  from  time  to  time  there  may  arise 
some  question  of  difficulty  which  must  be  decided  by  the 

courts . 

A bill  of  exchange  need  not  be  written  by  hand;  it  may 
be  wholly  or  partly  printed  or  typewritten.  Generally,  a 
special  form  is  used,  as,  for  example,  a blank  cheque,  and 
it  is  only  necessary  to  complete  it  or  fill  in  the  blanks  and 
sign  it. 

Negotiable  instruments  are  endorsed  when  the  persons 

who  have  them  write  their  names  on  the  back  of  them.  They 
are  delivered  when  handed  to  someone  else. 

Holders  of  bills  of  exchange  are  persons  who  have  bills 
of  exchange  in  their  possession.  A Holder  in  due  course  is  a 
person  who  has  the  bill  of  exchange  but  to  whom  it  has  not 
been  directly  issued.  It  was  received  after  it  had  been 
given  to  someone  else. 
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The  Bills  of  Exchange  Act  of  Canada  defines  a bill  of 
exchange  as  follows: 

"A  bill  of  exchange  is  an  unconditional 
order  in  writing  addressed  by  one  person 
to  another,  signed  by  the  person  giving 
it,  requiring  the  person  to  whom  it  is 
addressed  to  pay,  on  demand  or  at  a 
fixed  or  determinable  future  time,  a sum 
certain  in  money  to  or  to  the  order  of  a 
specified  person,  or  to  bearer." 


There  are  three  bills  of  exchange  which  fall  within  the 
above  definition  — a promissory  note,  a draft,  and  a cheque. 
Promissory  notes  and  drafts  are  used  largely  in  business 
transactions  while  the  use  of  cheques  has  become  widespread 
in  consumer  purchases.  And  yet  a cheque  is  not  legal  tender 
and  a store,  a lawyer,  a dentist,  etc.,  can  refuse  to  accept 
a cheque.  The  remainder  of  this  lesson  will  be  devoted  to  the 
formalities  and  procedures  relating  to  the  use  of  cheques. 


Cheques 


A cheque  is  a bill  of  exchange  drawn  on  a bank  pay- 
able on  demand.  It  is  an  unconditional  order  in  writing  to 
a bank,  signed  by  the  person  giving  it,  requiring  the  bank 
to  pay  on  demand  a sum  certain  in  money  to  a specified 
person  or  to  the  bearer. 


Parties  to  a Cheque 

The  drawer  is  the  person  issuing  the  cheque. 

The  payee  is  the  person  to  whom  the  cheque  is  made 
out  to. 

The  drawee  is  the  bank  on  which  the  cheque  is  drawn. 


Types  of  Cheques 

In  addition  to  personal  cheques  there  are  several 
other  types  for  special  circumstances. 

A bank  draft  is  issued  by  a bank  and  drawn  on 
another  branch  of  a different  bank  entirely.  This  is  a 
commonly  used  method  of  transferring  money  from  one  country 
to  another. 

A traveller’s  cheque  can  be  issued  by  banks,  travel 
agencies  or  express  companies.  The  issuer  makes  arrange- 
ments for  its  cashing  with  various  businesses  throughout  the 
world.  They  are  usually  purchased  in  denominations  of  $5, 
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$10,  $20,  $50  and  $100  and  the  purchaser  is  charged  a fee 

from  75  cents  to  $1.00  for  every  $100  of  cheques  bought.  When 
you  first  purchase  these  cheques  you  sign  your  name  to  them 
and  when  cashing  them  you  sign  your  name  again.  This  is 
their  safety  feature  as  the  two  signatures  can  be  compared. 
If  a traveller's  cheque  is  lost  or  stolen  it  will  be  replaced 
by  the  issuer  provided  the  serial  number  of  the  cheque  is 
reported  immediately. 

A bank  money  order  is  issued  by  a bank  in  any  amount 
up  to  $250  and  it  will  be  honored  by  any  branch  of  that 
bank.  The  fee  for  this  service  is  quite  small. 

A banker's  cheque  is  a cheque  issued  by  a bank  and 
drawn  on  itself.  In  other  words,  the  payment  of  such  a 
cheque  is  guaranteed  by  the  bank. 

Issue  of  a Cheque 


A cheque  is  issued  when  it  is  written  out  and  delivered 
to  the  payee.  Writing  may  include  printing  or  other  methods 
of  reproduction.  The  signature  of  the  drawer  can  be  written 
or  printed.  One  person  may  sign  a cheque  for  another  person 
if  they  have  the  authority  to  do  so.  A cheque  does  not  have 
to  take  any  particular  form  and  may  be  written  on  anything 
that  can  be  taken  to  the  bank,  however,  all  banks  provide  I 

blank  cheque  forms  for  the  convenience  of  their  customers. 

The  processing  of  such  cheques  is  also  made  faster  by  the 
presence  of  a computer  code  printed  on  the  face  of  the 
cheque  — this  identifies  the  bank  upon  which  the  cheque  is 
drawn  and  the  account  number  of  the  drawer. 


Negotiation  of  a Cheque 

Since  cheques  can  be  transferred  to  other  parties  they 
are  also  referred  to  as  negotiable  instruments.  The  process 
of  transferring  or  negotiating  a cheque  to  someone  else  will 
depend  on  how  the  cheque  was  worded.  If  the  cheque  states, 
"Pay  to  Bearer,"  then  whoever  has  the  cheque  may  cash  it. 
In  order  to  transfer  such  a bearer  cheque  to  someone  else  the 
holder  of  the  instrument  simply  hands  it  over  to  the  other 
party.  Because  of  this  simplicity  there  is  an  inherit  risk 
with  such  cheques  in  that,  if  they  are  lost  or  stolen,  the 
finder  or  the  thief  may  cash  them. 

If  the  cheque  is  drawn,  "Pay  to  Robert  Jones"  or  "Pay 
to  the  Order  of  Robert  Jones"  it  must  be  transferred  to 
another  party  by  endorsement.  A cheque  is  endorsed  when 
the  holder  writes  his  or  her  name  on  it,  thereby  indicating 
intent  to  transfer  ownership  to  another.  Endorsements  may  be 
written,  typed,  or  even  stamped  with  a rubber  stamp.  For 
convenience,  the  endorsement  is  usually  placed  on  the  back 
of  the  cheque  so  as  not  to  obstruct  the  writing  on  the  face. 
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Furthermore,  the  endorsement  has  the  effect  of  trans- 
ferring the  entire  amount  written  on  the  face  of  the  cheque. 
There  is  no  such  thing  as  a partial  or  part-payment  endorse- 
ment. The  endorsements  most  commonly  used  are  as  follows: 

1.  Blank  Endorsement  — is  an  endorsement  made  simply  by 
turning  the  cheque  over  and  signing  it  on  the  back. 
By  doing  this,  the  payee  is  in  effect  saying,  "From 
now  on  this  cheque  may  be  paid  to  anyone."  Once 
endorsed  in  blank,  the  cheque  is  now  a bearer  instru- 
ment. It  requires  no  further  endorsement  to  pass  title; 
so  it  can  be  further  negotiated  by  delivery  only.  A 
blank  endorsement  is  normally  used  when  the  payee 
presents  the  cheque  at  either  his  or  her  own  bank  or 
the  drawee  bank  for  payment. 

2.  Special  Endorsement  — is  an  endorsement  made  by  first 
writing  on  the  back  an  order  to  pay  to  a specified 
person  and  then  signing  the  cheque.  When  endorsed  in 
this  manner,  the  cheque  remains  an  order  instrument 
and  must  be  endorsed  by  the  specified  person  before  it 
can  be  further  negotiated. 

3.  Restrictive  Endorsement  — is  one  in  which  words  have 
been  added,  in  addition  to  the  signature  of  the  trans- 
feror, that  restrict  the  further  endorsement  of  the 
cheque.  Where  special  endorsements  are  used,  a cheque 
could  be  negotiated  through  many  people  and  it  may 
not  be  cashed  for  several  weeks  or  even  months.  This 
could  be  a hardship  on  the  drawer.  In  the  first  place, 
the  drawer  will  not  want  specimens  of  his  or  her 
cheques  to  get  into  the  hands  of  possible  forgers,  and 
secondly,  the  drawer  may  forget  about  the  cheque  and 
then  find  it  is  presented  for  payment  at  a time  when 
there  are  not  sufficient  funds  in  the  account  to  pay  it. 
The  endorsement  "For  deposit  to  my  account  only"  is  a 
restrictive  endorsement  commonly  used  when  deposits  are 
sent  to  the  bank  by  messenger  or  by  mail.  There  can 
be  no  further  endorsement  of  the  cheque  once  a 
restrictive  endorsement  is  used;  therefore,  a person 
finding  such  a cheque  could  not  legally  cash  it. 


Law  20 


- 6 - 


Lesson  8 


BLANK  ENDORSEMENT  SPECIAL  ENDORSEMENT 


RESTRICTIVE  ENDORSEMENT 

Payment  of  a Cheque 


The  bank  must  honor  its  customer's  cheque  unless 
authority  to  do  so  has  been  terminated  by  one  of  the 
following : 

1.  The  drawer  has  notified  the  bank  not  to  pay  the  cheque. 
This  is  known  as  "countermand  of  payment." 

2.  The  bank  has  been  notified  or  otherwise  has  become 
aware  of  the  death  of  the  drawer.  The  holder  of  such 
a cheque  should  present  it  to  the  executor  (administra- 
tor) of  the  deceased's  estate  for  payment.  If  the  payee 
of  a cheque  dies  before  cashing  it,  the  customary 
practice  is  for  the  executor  of  the  estate  to  return  the 
cheque  to  the  drawer  with  a request  that  a new  cheque 
be  issued  to  the  executor  "in  trust"  to  the  estate. 

3.  The  bank  learns  that  the  drawer  is  bankrupt. 

4.  The  drawer's  account  has  been  frozen  by  a court  order. 

5.  There  are  not  sufficient  funds  in  the  drawer's  account 

to  cover  the  cheque,  in  which  case  the  cheque  will  be 

stamped  "N.S.F."  (Not  Sufficient  Funds). 
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6.  The  cheque  is  stale-dated.  A cheque  becomes  stale-dated 
if  it  is  not  presented  for  payment  within  six  months  of 
the  date  written  on  it. 


The  bank  may  also  refuse  to  honor  a cheque  if  it  is 
not  regular  on  its  face;  for  example,  if  the  amount  in  words 
and  figures  do  not  agree,  or  where  there  seems  to  be  an 
alteration  on  the  cheque.  Post-dated  cheques  will  not  be 
honored  until  the  date  written  on  the  cheque  has  arrived.  In 
the  meantime,  the  cheque  may  be  retained  by  the  holder  or 
turned  over  to  the  bank  to  hold  for  deposit  on  the  proper 
date . 

In  most  cases  the  holder  of  a cheque  has  no  claim 
against  the  bank  on  which  the  cheque  was  drawn  should  it 
fail  to  honor  it.  If  he  or  she  has  any  problem  in  obtaining 

payment  the  holder  will  have  to  confront  the  drawer  or  any 
previous  endorsers.  One  exception  to  this  rule  occurs  in  the 
case  of  a certified  cheque.  A cheque  is  certified  by  having 
the  drawee  bank  debit  the  drawer's  account  immediately  by 
the  amount  of  the  cheque;  the  cheque  is  then  stamped 

"certified"  across  its  face.  A cheque  that  has  been  certified 
carries  the  bank's  guarantee  that  the  funds  are  sufficient 
and  will  be  paid;  therefore  the  drawer  and  endorsers  are 

discharged  from  further  liability  and  the  bank  becomes  solely 
liable  to  pay.  A cheque  is  usually  certified  at  the  request 
of  the  drawer  who  wants  to  assure  the  payee  that  the  cheque 
will  be  honored  by  the  bank  and  that  the  drawer  will  not 

stop  payment  on  it. 


Stopping  Payment 


The  drawer  of  a cheque  may  order  the  bank  not  to  pay 
it  when  presented.  The  bank  is  bound  by  this  order  and  has 
no  right  to  pay  the  cheque  after  such  an  order  is  given. 
If  the  bank  fails  to  heed  the  order  and  cashes  the  cheque, 
it  is  liable  to  the  depositor  for  the  amount  paid.  However, 
if  you  stop  payment  given  for  an  honest  debt,  you  still  owe 
the  amount  of  the  debt. 


Dishonored  Cheques 


If  the  bank  refuses  to  pay  the  cheque  when  presented 
for  payment,  it  is  said  to  be  "dishonored".  The  holder 
should  then  give  notice  of  dishonor  to  the  drawer  and  any 
endorsers  in  order  to  hold  them  liable.  The  Bill  of  Exchange 
Act  defines  holders  in  due  course  as  follows: 

Holders  in  due  course  are  holders  who  have  taken  a 
bill,  complete  and  regular  on  the  face  of  it,  under  the 
following  conditions,  namely: 
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(a)  that  they  became  the  holder  of  it  before  it  was 
overdue  and  without  notice  that  it  had  been  pre- 
viously dishonored,  if  such  was  the  fact;  and 

(b)  that  they  took  the  bill  in  good  faith  and  for 
value,  and  that  at  the  time  the  bill  was  nego- 
tiated they  had  no  notice  of  any  defect  in  the 
title  of  the  person  who  negotiated  it. 

This  definition  indicates  that  holders  in  due  course  are 
persons  who  accepted  the  cheque  on  its  "face,"  that  is,  just 
on  its  appearance  it  seemed  legitimate.  They  obtained  it  for 
value,  which  means  it  was  not  given  for  nothing,  but  in 
return  for  something  given  the  previous  holder.  The  following 
rules  governing  notice  of  dishonor  should  be  observed: 


1.  Notice  must  be  made  not  later  than  the  next  following 

business  day.  All  parties  to  the  cheque  are  discharged 
from  liability  on  it  if  they  are  not  duly  notified. 

2.  Notice  may  be  given  orally  or  in  writing,  as  long  as 

it  clearly  indicates  the  cheque  which  was  dishonored. 
With  regard  to  written  notice,  as  long  as  the  notice  is 
mailed  within  one  business  day,  this  is  sufficient.  It 
is  not  important  how  long  it  takes  for  mail  delivery 
of  the  notice,  but  it  is  wise  to  use  registered  mail  as 
proof  of  when  the  notice  was  sent.  If  the  drawer  or 
the  endorser  place  no  address  after  their  signatures  on 
the  cheque,  notice  of  dishonor  must  be  sent  to  their 

home,  place  of  business,  temporary  residence,  or  to  the 
post  office  which  usually  receives  their  mail.  Notice  of 
dishonor  actually  received  by  the  drawer  or  the 
endorser  within  the  time  allowed  is  good,  no  matter 
where  it  was  sent. 

A more  formal  method  of  notification  of  dishonor  is  a 
notice  of  "protest".  The  protest  is  drawn  up  in  legal  form  by 
a notary  public  or  a justice  of  the  peace  and  forwarded  to 

the  party  or  parties  concerned.  The  advantage  of  giving 
notice  by  formal  protest  is  that  it  is  the  best  evidence  to  a 
court  that  notice  of  dishonor  was  duly  made. 


Defences 


After  having  given  legal  notice  of  dishonor,  we  must 
now  consider  what  defences  the  defendant  may  establish  in 
any  action  to  collect  on  the  cheque.  It  is  now  necessary  to 
differentiate  between  "immediate"  and  "remote"  parties  as 
well  as  the  difference  in  the  rights  of  a holder  in  due 
course  and  an  ordinary  holder. 
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Immediate  parties  are  those  who  have  direct  dealings 
with  each  other,  while  remote  parties  are  those  whose  legal 
relationship  arises  out  of  their  dealings  with  some  other 
party  to  the  cheque. 

EXAMPLE 


A draws  a cheque  payable  to  B.  B endorses  the 
cheque  to  C.  A and  B are  immediate  parties, 
as  are  B and  C.  A and  C are  remote  parties. 

Immediate  parties  have  personal  dealings  with  each 
other,  and  each  is  supposed  to  know  the  conditions  of  the 
contract  for  which  the  cheque  was  given.  Therefore  the 
defences  which  may  be  set  up  by  the  defendant  are  those 
which  could  be  set  up  if  action  had  been  taken  on  the 
contract  for  which  the  cheque  was  given.  These  defences  are 
known  in  law  as  "personal"  defences  and  the  various  types 
of  personal  defences  good  against  immediate  parties  are 
described  as  follows: 


1.  No  consideration  was  given  to  the  drawer. 

2.  The  holder  was  guilty  of  fraud,  misrepresentation, 

undue  influence,  duress,  or  some  other  illegal  act 

which  would  make  the  contract  for  which  the  cheque 
was  given  voidable. 

3.  The  drawer  has  a counter-claim  against  the  payee.  If 

the  person  who  received  the  cheque  failed  to  carry  out 
the  bargain,  the  drawer  could  stop  payment  on  the 
cheque.  In  the  event  of  the  payee  suing  for  payment 
on  the  cheque,  the  drawer  could  use  the  defence  of  a 
counter-claim  that  the  payee  did  not  fulfill  all  obliga- 
tions fully. 

4.  The  drawer  did  not  have  the  legal  capacity  to  issue 

the  cheque  or  enter  into  the  contract;  such  as  a minor 
who  wrote  a cheque  for  a non-necessity  or  a person 
whose  assets  were  frozen  under  a bankruptcy  proceeding. 


The  second  class  of  defences  are  called  "real"  defences 
and  are  successful  against  any  subsequent  holder  in  due 
course.  Individuals  may  not  assert  their  right  as  holders  in 
due  course  except  where  their  relationship  to  the  person 
concerned  is  that  of  a remote  party.  As  such,  the  holder  has 
acquired  the  cheque  from  some  party  who  is  not  the  drawer 
or  the  maker  of  the  instrument.  The  effect  is  that  personal 
defences  are  not  good  against  a holder  in  due  course,  and 
therefore  payment  may  be  enforced  on  a cheque  under  circum- 
stances which  would  prevent  an  immediate  party  from 
recovering . 
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Although  personal  defences  are  not  effective  against  a 
holder  in  due  course,  there  are  other  defences  which  are 
good  against  any  holder.  These  are  the  "real"  defences,  so 
called  because  they  concern  the  cheque  itself  and  not  the 
contract  for  which  it  was  given.  The  following  are  real 
defences  and  are  effective  against  even  a holder  in  due 
course . 

1.  Forgery  - where  the  signature  to  a cheque  has  been 
forged  or  made  without  the  drawer's  authority,  the 
drawer  cannot  be  held  liable  by  any  holder.  However, 
an  endorser  of  a forged  cheque  can  be  held  liable  by 
any  subsequent  holder.  Each  party  to  a bill  of  exchange 
in  signing  gives  an  implied  guarantee  as  to  the 
genuiness  of  the  signature  of  all  previous  parties. 

EXAMPLE 

Long  drew  a cheque  payable  to  "cash  or  bearer" 
and  forged  Short's  signature  to  the  cheque. 

Long  then  gave  the  cheque  to  Black  as  payment 
for  a boat.  Black  immediately  negotiated  the 
cheque  to  White,  whom  he  owed  money  to,  who  in 
turn  presented  it  at  Short's  bank  for  payment. 

The  bank  detected  the  forgery  and  refused  pay- 
ment. White,  although  a holder  in  due  course, 
has  no  claim  against  Short.  He  may,  however, 
recover  from  Black  who,  in  turn,  is  left  to 
recover  from  Long  on  a charge  of  forgery. 

2.  Material  Alteration  — ‘once  a cheque  is  drawn,  any 

attempt  to  change  the  information  written  upon  its  face, 
or  to  change  any  of  the  endorsements  on  the  back, 
will  result  in  dishonor,  and  the  drawer  will  remain 

liable  only  for  the  original  amount  as  ordered  paid 

to  the  original  payee. 

3.  Lack  of  Delivery  of  an  Incomplete  Instrument  — a par- 
tially completed  cheque  that  is  taken  without  the 

drawer's  consent,  and  then  filled  in  at  a future  time, 
would  be  subject  to  a real  defence.  However,  if  an 

incomplete  cheque  is  delivered  with  the  understanding 

that  the  recipient  will  complete  it,  then  the  cheque  is 
valid.  Therefore,  if  you  write  someone  a "blank"  cheque 
and  the  recipient  fills  in  an  amount  much  greater  than 
you  anticipated,  you  will  have  no  defence  against 
payment . 

4.  Incapacity  of  an  Infant  — if  a minor  draws  a cheque 

upon  a bank  which  has  sufficient  funds  of  the  infant 

drawer,  the  bank  is  justified  in  making  payment  to  the 

holder.  However,  the  infant  is  not  bound  on  a cheque 

to  a holder  in  due  course  nor  can  an  infant  be  held 

liable  as  an  endorser.  As  a consequence,  it  is  risky 
to  accept  a cheque  from  an  infant  since  they  can  easily 
stop  payment  on  the  cheque  and  repudiate  the  contract 
for  which  it  was  given. 
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EXERCISE  1 


1.  In  legal  terms,  a cheque  may  also  be  referred  to  as  a 

(a)  

(b)  

2.  Define  a bill  of  exchange. 


3.  The  normal  order  of  events  in  the  life  of  a cheque  are 

(a)  , 

(b)  , and 

(c) 


4.  Name  the  forms  of  endorsement  most  commonly  used  on  cheques 
and  write  in  an  example  of  each  type  on  the  illustrations 
provided . 


3) 
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5.  The  bank  must  honor  its  customer’s  cheques  unless  authority 
to  do  so  has  been  terminated  by  one  of  the  following: 

(a)  

(b)  

(c)  

(d) 


(e) 


6.  A cheque  is  said  to  be  dishonored  if 


7.  A post-dated  cheque  will  not  be  honored  until 


8.  What  is  meant  by  having  a cheque  "certified"? 


9.  What  is  the  advantage  of  giving  notice  of  dishonor  by  formal 

"protest"? 
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EXERCISE 


10.  Using  an  example  of  your  own,  differentiate  between 
"immediate"  and  "remote"  parties  to  a bill  of  exchange. 


1.  Mary  Johnson  was  the  treasurer  for  the  local  golf  club.  Each 
spring  she  received  numerous  cheques  to  pay  for  members' 
dues.  Using  a rubber  stamp,  on  the  back  of  each  cheque  she 
stamped:  "For  deposit  only  — Sun  Valley  Golf  Club."  She 

then  sent  the  cheques  to  the  bank  for  deposit.  The  President 
of  the  Club  contended  that  the  deposit  endorsement  had  to 
be  handwritten,  not  stamped.  Who  is  right? 


2.  Leslie  Lester  received  a cheque  for  $125  for  a painting  he 
sold.  Leslie  owed  Ed  Mester  $60.  He  gave  the  $125  cheque 
to  Mester  with  the  following  endorsement  on  the  reverse  side: 
"Pay  $60  to  the  order  of  Ed  Mester  and  deposit  $65  to  the 
account  of  Leslie  Lester".  He  then  instructed  Mester  to  take 
the  cheque  to  the  bank.  Will  the  bank  honor  this  endorsement? 
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3.  John  Adler  endorsed  his  payroll  cheque:  "For  Deposit  Only  to 
My  Account  — John  Adler".  Before  he  went  to  the  bank  he 
lost  the  cheque.  Wilbur  Nelson  found  the  cheque,  took  it  to 
the  bank  on  which  it  was  drawn,  claimed  he  was  Adler,  and 
cashed  the  cheque.  Would  the  bank  be  liable  for  cashing  the 
cheque? 


4.  Henry  Sinclair  wrote  out  a cheque  on  the  back  of  an  old 
envelope.  Assuming  he  has  enough  money  in  his  account  to 
cover  it,  will  such  a cheque  be  valid? 


5.  John  Henry  received  his  payroll  cheque  for  $200.  John  owed 
Bob  Brown  exactly  $200  so  he  wrote  on  the  back  of  the 
cheque:  "Pay  to  the  order  of  Bob  Brown,  (signed)  John 

Henry".  John  Henry  then  delivered  the  cheque  to  Bob.  Can 
Bob  Brown  negotiate  this  cheque  further? 


6.  Billy  Budd  lost  his  payroll  cheque  which  he  had  not  yet 
endorsed.  Sam  Crook  found  the  cheque,  forged  Billy's  endorse- 
ment and  used  the  cheque  to  purchase  a motorcycle  from 
Sid's  Super  Cycle  Shop.  Upon  finding  out  that  his  cheque 
was  cashed  at  the  cycle  shop,  Billy  demanded  the  store 
return  the  cheque  to  him.  Will  Billy  succeed? 
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EXERCISE 


7.  Adams  received  a cheque  for  $500  from  Peterson  for  some 
work  he  had  done  on  Peterson's  garage.  Before  Adams  could 
cash  the  cheque,  Peterson  was  killed  in  a car  accident. 
What  can  Adams  do  about  the  cheque? 


This  is  a review  exercise  on  contracts.  Indicate  the  best 
answer  by  placing  the  appropriate  letter  in  the  space  provided 
at  the  left. 

1.  Contracts  which  are  required  by  law  to  be  in  writing  are 

(a)  enforceable  if  entered  into  orally. 

(b)  unenforceable  if  entered  into  orally. 

(c)  revoked  as  soon  as  they  are  accepted. 

(d)  required  to  be  written  in  longhand. 

2.  A breach  of  contract  occurs  when 


(a) 

one  of  the  parties  fails  to 
agreement . 

live 

up  to  the  terms  of  an 

(b) 

a contract  is  torn  up. 

(c) 

a third  party  interferes. 

(d) 

an  injury  resulted  because  of 

the 

contract . 

3.  A simple  contract  is  one  which  is 

(a)  in  oral  form. 

(b)  oral  or  written. 

(c)  oral,  written,  or  implied  by  the  conduct  of  the  parties. 

(d)  express  or  implied. 
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4.  A contract  under  seal  is  executed  because 

(a)  corporations  can  enter  into  contracts  only  by  affixing 
a seal. 

(b)  it  enables  the  parties  to  identify  each  other. 

(c)  the  enforceability  of  a contract  depends  upon  it  being 
under  seal. 

(d)  it  need  not  be  proved  that  consideration  passed  between 
the  parties. 

5.  A void  contract  is  one  which 

(a)  one  of  the  parties  may  accept  or  reject. 

(b)  cannot  be  enforced  at  law  because  of  some  defect. 

(c)  is  forbidden  by  law. 

(d)  has  no  legal  effect.  As  far  as  the  law  is  concerned 
there  never  was  a contract. 

6.  An  acceptance  of  an  offer,  where  no  manner  of  acceptance  is 
required  by  the  offer,  results  in  a contract  when 

(a)  the  acceptance  is  made  within  a reasonable  time. 

(b)  the  acceptance  reaches  the  offeror. 

(c)  a letter  of  acceptance  is  posted. 

(d)  no  definite  words  have  been  spoken. 

7.  The  following  contract  made  by  minors  are  voidable  at  their  ■ 
option . 

(a)  contracts  for  things  suita'ble  to  their  station  in  life. 

(b)  contracts  which  are  not  for  necessities. 

(c)  contracts  for  the  sale  of  goods  which  are  for  more  than 
a certain  amount. 

(d)  contracts  for  apprenticeship  or  service. 

8.  A,  a hairdresser,  sold  her  beauty  salon  to  C,  in  a written 

contract  in  which  A promises  not  to  set  up  another  beauty 
salon  in  the  same  city  for  ten  years.  This  contract  is 
unenforceable  because 

(a)  the  contract  gives  unreasonable  protection  to  the  buyer. 

(b)  the  contract  is  not  under  seal. 

(c)  contracts  in  promotion  of  trade  are  illegal. 

(d)  it  is  unreasonable  for  buyers  to  want  to  protect  their 

interest. 
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9.  Intoxicated  persons 

(a)  cannot  repudiate  a contract  under  which  they  accept  and 
receive  a benefit. 

(b)  can  sue  the  other  party  for  damages  for  breach  of 

contract . 

(c)  in  order  to  repudiate  a contract,  need  only  prove  that 
they  did  not  know  what  they  were  doing  when  the 
contract  was  made  and  that  the  other  party  was  aware 
of  their  condition. 

10.  Duress  means 

(a)  a contract  in  which  there  is  misrepresentation  of 
material  facts. 

(b)  a fraudulent  contract  binding  on  the  party  guilty  of 

fraud. 

(c)  an  agreement  obtained  by  threats,  violence,  and  fraud. 

(d)  the  improper  use  of  influence  over  the  mind  of  another 
person. 

11.  The  Statute  of  Frauds 

(a)  provides  that  where  fraud  is  involved  the  contract  is 

void. 

(b)  requires  that  any  contract  must  be  in  writing  in  order 
to  be  enforceable. 

(c)  requires  that  certain  contracts  be  made  under  seal. 

(d)  was  established  to  prevent  fraud  and  perjury  in 

connection  with  certain  classes  of  contracts. 

12.  Consideration  is  necessary  for  every  contract  to  be  binding 

except  for  one  which  is 

(a)  under  seal. 

(b)  an  exchange  of  money  for  services. 

(c)  an  exchange  of  money  for  goods. 

(d)  a promise  in  exchange  for  a promise. 

13.  Where  a contract  is  required  by  the  Statute  of  Frauds  to  be 

in  writing,  it 

(a)  must  be  entirely  in  writing. 

(b)  can  be  added  to  by  oral  evidence. 

(c)  must  be  contained  in  one  document. 

(d)  is  a contract  known  as  a guarantee. 
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14.  When  one  of  the  parties  to  a contract  is  under  the  age  of 
eighteen 

(a)  they  can  recover  any  money  paid  under  it. 

(b)  the  other  party  is  not  bound  by  it. 

(c)  they  are  entitled  to  void  the  contract. 

(d)  they  are  guilty  of  misrepresentation. 

15.  An  agreement  to  pay  a lost  wager  on  a sport  is 

(a)  valid. 

(b)  legal. 

(c)  void. 

(d)  illegal. 

16.  A guarantor's  liability  arises  when 

(a)  the  debtor  defaults. 

(b)  a person  promises  to  pay  another  person's  debt. 

(c)  a minor  signs  a contract  in  writing. 

(d)  a person  promises  to  indemnify  a creditor. 


End  of  Lesson  Eight 
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3.  POSTAGE  RATES 

First  Class 
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correction  regularly.  Avoid  sending  more  than  two  or  three  lessons  in  one  subject  at  the 
same  time. 
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MARRIAGE  AND  LIVING  TOGETHER 


The  Engagement 

Basically,  an  engagement  is  an  agreement  to  marry  and 
is  governed  by  the  ordinary  rules  of  contract.  All  the 
features  and  requirements  which  make  a contract  binding 
must  be  present.  There  must  be  an  offer  to  marry  — the 
proposal,  and  an  unconditional  acceptance  of  that  offer.  The 
legal  consideration  in  engagement  contracts  is  each  party's 
promise  to  marry  the  other.  If  the  person  to  whom  the 
proposal  is  made  waits  too  long  before  making  a decision,  the 
other  party  is  released  from  any  obligation.  All  offers  become 
void  if  not  accepted  within  a time  which  is  reasonable  under 
the  circumstances,  or  within  a time  which  has  been  expressly 
stated. 

The  agreement  to  marry  need  not  be  in  writing  to  be 
enforceable;  however,  any  correspondence  between  the  two 
parties  which  makes  reference  to  the  marriage  would,  of 
course,  be  better  evidence  in  any  subsequent  court  action. 
Any  promise  of  a gift  which  is  made  in  connection  with  a 
marriage  must  be  in  writing  to  be  enforceable.  This  require- 
ment is  part  of  the  Statute  of  Frauds.  Contracts  in  consider- 
ation of  marriage  include  any  promise  to  make  a monetary 
settlement  or  transfer  of  property  providing  a certain 
marriage  takes  place.  The  promise  may  be  made  by  either 
party  or  by  a third  party  such  as  a parent,  guardian  or 
other  relative.  For  example,  a man  promises  to  give  his 
fiancee  a car  if  she  will  marry  him;  or  an  uncle  promises 
a man  a partnership  in  his  business  if  he  will  marry  his 
niece . 

Most  contracts  entered  into  by  people  who  are  insane, 
intoxicated,  or  who  are  under  eighteen  years  of  age  (in 
Alberta)  are  voidable  by  them  at  their  option.  This  does  not 
apply  if  the  contracts  involve  the  necessities  of  life,  such 
as  food,  clothing,  shelter,  medical  aid,  and  education. 
Marriage  has  not  been  held  to  be  a necessity  of  this  type, 
and  consequently  a promise  to  marry  is  not  legally  binding 
on  a minor. 


Breaking  the  Engagement 

Should  the  couple  wish  to  call  off  the  engagement,  they 
are  free  to  do  so  since  all  contracts  can  be  terminated  by 
mutual  consent.  All  gifts  given  by  one  party  to  the  other  as 
inducements  to  the  marriage  are  the  property  of  the  person 
to  whom  they  were  given.  However,  where  a gift  has  been 

given  by  a third  party  to  the  couple  in  contemplation  of 
their  proposed  marriage,  it  should  be  returned  to  the  giver 

as  there  is  an  implied  condition  that  it  is  given  for  the 
marriage.  The  exception  to  this  rule  is  where  the  gifts  are 

of  a personal  nature  for  immediate  use  such  as  foodstuffs, 

cosmetics,  etc. 
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The  engagement  ring  need  only  be  returned  by  the 
woman  if  it  is  she  who  breaks  the  contract  to  marry.  Any 
gifts  given  by  one  party  to  the  other  that  were  not  by  way 
of  inducement  to  the  marriage,  but  rather  were  gifts  condi- 
tional on  the  marriage  or  in  contemplation  of  the  marriage, 
have  to  be  returned  only  by  the  party  who  is  responsible  for 
the  breaking  of  the  contract  to  marry.  Of  course,  as  in  all 
contractual  matters,  the  parties  can  change  these  basic  terms 
by  mutual  agreement. 


If  individuals  break  their  engagements  without  just 
cause  and  without  the  other  party's  consent,  they  are  guilty 
of  a breach  of  contract.  False  and  misleading  statements  or 
misrepresentations  in  regard  to  one's  financial  situation, 
health,  potency,  honesty,  etc.  are  justifiable  reasons  to 
break  off  the  engagement.  Legally,  dishonest  persons  can  be 
held  responsible  for  any  loss  which  their  improper  behaviour 
has  caused  the  other  party. 


In  order  to  collect  damages  for  such  a breach  of 
contract  it  must  be  shown  that  the  person  has  suffered  a 
loss,  such  as  giving  up  a job,  buying  furniture  or  moving 
to  another  city,  in  reliance  on  the  promise  of  marriage. 
After  a long  engagement,  a woman's  lessened  marriage 
eligibility  can  also  merit  compensation , although  this  factor 
is  no  longer  of  the  same  importance  as  it  was  when  women 
usually  did  not  work  for  a living.  The  party  who  unjustifi- 
ably breaks  the  engagement  cannot  be  legally  compelled  to 
marry  the  other  party. 


The  Marriage  License 


Marriage  license  issuers  are  located  in  the  larger 
centers  throughout  the  province.  There  is  no  residence 
requirement  in  Alberta  and  a marriage  license  is  valid  for  a 
period  of  three  months  from  the  date  of  issue.  The  clergy  or 
a marriage  commissioner  may  only  perform  a marriage  cere- 
mony after  receipt  of  a valid  license  from  the  couple. 


To  obtain  a license,  a couple  must  accompany  their 
application  with  an  affadavit  — - a sworn  statement  testifying 
that  no  circumstances  exist  making  them  ineligible  to  marry; 
that  is,  they  are  not  closely  related  and  neither  person  is 
bound  by  any  marriage  ties  at  the  moment.  The  parties  to  a 
valid  marriage  must  not  be  related  within  the  prohibited 
degrees  of  affinity  (relationship  by  marriage)  or  consan- 
guinity (relationship  by  blood).  The  situation  as  it  now 
exists  is  as  follows: 
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A MAN  MAY  NOT  MARRY  HIS  A WOMAN  MAY  NOT  MARRY  HER 


The  prohibited  degrees  are  said  to  be  the  first,  second, 
and  third.  They  are  computed  by  counting  up  from  one  party 
to  the  common  ancestor  and  down  from  there  to  the  other 

party  in  question.  Take,  for  example,  first  cousins.  There 
are  two  degrees  both  to  and  from  the  common  ancestor,  the 

grandfather,  so  they  are  related  in  the  fourth  degree. 
Therefore,  their  marriage  is  not  legally  prohibited. 

A marriage  between  persons  related  within  the  prohibited 
degrees  of  consanguinity  or  affinity  is  held  to  be  absolutely 

null  and  void.  It  has  been  held  by  the  courts  to  be  invalid 

if  the  parties  are  ordinarily  resident  in  Alberta  (or  one  of 
the  jurisdictions  where  the  law  is  in  effect)  even  though  it 
was  celebrated  in  a foreign  country  under  whose  laws  it  was 
valid.  Moreover,  it  has  been  held  that  a marriage  prohibited 
by  this  law  cannot  be  lawfully  solemnized  in  a jurisdiction 
subject  to  the  law,  even  though  the  parties  were  ordinarily 
resident  outside  of  that  jurisdiction. 

An  applicant  for  a marriage  license  must  have  a blood 
test  taken  by  a doctor  within  fourteen  days  of  the  marriage 
license  application.  It  is  not  necessary  to  await  the  result 
of  the  blood  test.  Applicants  60  years  of  age  or  over  are 
exempted  from  the  blood  test  requirement. 

No  person  under  sixteen  may  be  married  in  Alberta 
unless  a pregnant  female  or  the  mother  of  a living  child. 
The  marriage  of  persons  under  18  years  of  age  requires  the 
consent  of  both  parents  if  living,  or  in  lieu  thereof,  a 
Court  Order  dispensing  with  the  parent's  consent.  There  are 
exceptions  where  the  parents  are  divorced,  legally  separated, 
or  where  an  applicant  is  a ward  of  the  government. 


Grandmother 
Grandfather's  wife 
Wife's  grandmother 
Aunt 

Wife's  aunt 
Mother 
Stepmother 
Wife's  mother 
Daughter 
Wife's  daughter 
Son's  wife 
Sister 

Granddaughter  - 
Grandson's  wife 
Wife's  granddaughter 
Niece 

Nephew's  wife 


Grandfather 

Grandmother's  husband 
Husband's  grandfather 
Uncle 

Husband's  uncle 
Father 
Stepfather 
Husband's  father 
Son 

Husband's  son 
Daughter's  husband 
Brother 
Grandson 

Granddaughter's  husband 
Husband's  grandson 
Nephew 

Niece's  husband 
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It  is  illegal  to  issue  a marriage  license  to  any  person 
who  is  mentally  ill  or  mentally  incompetent  or  who  is  under 
the  influence  of  intoxicating  liquor  or  a narcotic  drug.  It  is 
also  illegal  for  the  marriage  of  any  such  persons  to  be 

solemnized  (religious  rites).  Also  punishable  are  people  who 
issue  licenses  and  solemnize  marriage  without  the  proper 
authority,  and  persons  who  knowingly  make  false  statements 
in  any  documents  required. 

If  a person  has  been  divorced  or  has  had  the  marriage 
annulled  in  Canada,  a marriage  license  will  be  issued  upon 
furnishing  the  original  divorce  decree  or  a certified  copy. 
If  the  divorce  or  annulment  was  granted  outside  Canada,  the 
person  must  first  obtain  written  authorization  to  remarry  from 
the  Provincial  Secretary.  This  will  be  granted  after  the  sub- 
mission of  such  satisfactory  material  as  may  be  required. 
If  such  authorization  is  not  granted,  the  couple  will  either 
have  to  forget  about  getting  married,  or  they  will  have  to 
move  to,  and  get  married  in  a country  or  state  which 
recognized  the  foreign  divorce;  even  then  the  marriage  may 
not  be  recognized  in  Canada  if  it  can  be  proved  that  the 
couple  left  Canada  for  the  express  purpose  of  getting 

married . 

The  interval  between  the  application  for  the  marriage 
license  and  its  issue  is  eight  days  in  Alberta.  After  the 
issue  of  the  license,  the  couple  must  wait  three  days.  How- 
ever, it  is  possible  to  have  a license  issued  prior  to  the 

expiry  of  the  foregoing  waiting  periods  if  special  circum- 
stances exist.  Licenses  and  permits  must  be  utilized  within 
three  months  of  their  issue. 


The  Marriage  Contract 

A marriage  is  a form  of  contract  with  certain  implied 
terms  conditional  to  it.  There  are  very  few  of  these  terms 
that  the  parties  themselves  can  alter.  Attempting  to  contract 
in  such  a way  as  to  infringe  upon  these  terms  and  conditions 
would  result  in  the  courts  striking  down  the  offending  pro- 
visions as  being  against  public  policy.  Such  things  as 

children,  sex,  permanence  of  marriage,  and  monogomy  are 

all  imposed  terms.  Any  attempts  to 

contract,  for  example,  that  there  be 
no  children,  that  the  parties  remain 
celibate,  that  the  marriage  terminate 
after  so  many  years,  or  that  there 
be  any  other  grouping  of  sexes  than 
that  which  is  traditional  (one  man- 
one  woman),  would  most  certainly 
not  be  upheld  in  court.  Clauses  of 
this  type  may  be  included  but  do 

not  expect  the  courts  to  help  in 
supporting  such  a contract.  Instead, 
you  would  have  to  rely  on  the  good 

will  of  the  parties  involved. 
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In  addition,  there  is  another  group  of  conditions  that 
the  court  would  refuse  to  support.  Contracts  for  personal 
services  or  those  impossible  of  enforcement  are  two  examples. 
For  instance,  a clause  providing  that  the  husband  was  to  do 
all  of  the  gardening  would  not  be  enforced  because,  firstly, 
it  is  a contract  for  personal  services  and,  secondly,  it  is 
simply  not  possible  to  have  the  police  come  to  the  home  and 
check.  Also,  the  fact  that  the  husband  is  not  doing  the 
gardening  is  not  grounds  for  divorce.  In  short,  there  is  no 
remedy  available  at  all. 

Despite  these  drawbacks,  there  can  still  be  great  value 
to  a marriage  contract.  It  is  seldom  that  the  parties  to  a 
marriage  sit  down  and  discuss  these  items.  If  things  such  as 
cooking , child  care,  washing  clothes  and  dishes,  general 
household  maintenance,  etc.,  are  all  worked  out  in  advance 
and  set  down  on  paper  there  is  considerable  psychological 
benefit  to  both  parties.  Firstly,  each  gets  to  know  the 
other's  views  on  these  topics.  Secondly,  if  problems  do 

arise  later  on,  there  is  the  paper  setting  out  the  agreement 
which  would  carry  great  weight.  And  finally,  even  though 
unenforceable,  if  the  parties  do  end  up  in  court  in  some 
dispute,  the  judge  will  be  most  interested  in  the  agreement 

as  an  expression  of  the  intention  of  the  parties  with  respect 
to  the  marriage. 

A marriage  contract  should  also  allow  for  changes  to 
be  made  in  it  from  time  to  time.  If  the  contract  is  going  to 

govern  important  aspects  of  your  daily  life,  it  should  be 
flexible.  You  may  want  to  state  in  your  contract  that  it  may 
be  reviewed  on  the  demand  of  one  party.  Or,  you  may  want 
to  go  over  the  contract  together  on  a yearly  basis  so  that 

any  change  in  your  lifestyle  can  be  reflected  in  your 
contract . 

The  completed  contract  must  be  signed  by  the  parties 
involved  and  should  be  witnessed  by  two  people.  Witnesses 
should  insert  their  full  names,  addresses  and  occupations. 
You  should  both  then  be  given  a copy,  to  be  kept  in  a safe 
place . 


A final  point  is  that  no  contract  is  valid  in  law 

unless  something  of  value  passes  between  the  two  parties 
when  the  contract  is  made.  This  is  called  consideration . In 
an  ordinary  business  contract,  for  example.  Bob  sells  his  car 
to  John  for  $500.  In  that  situation,  something  of  value 
passes  to  each  party.  Bob  gets  $500;  John  gets  a car. 

Marriage  contracts  are  no  exception  to  regular  contracts,  and 
something  of  value  must  pass  between  you  and  your  partner. 
Therefore,  you  could  give  your  partner  a gift  of  money,  or 
perhaps  transfer  your  car  or  home  from  one  name  to  a joint 
ownership.  If  you  are  not  working  and  have  no  money  of 
your  own,  you  can  not  use  money  given  by  your  spouse  as  a 
gift  back  to  him  or  her  as  "something  of  value".  If  you  are 

a parent,  you  could  use  the  monthly  family  allowance 

as  a gift  to  your  partner.  Another  possibility  would  be  to 
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include  a term  in  your  contract  which  says  that  the  consider- 
ation between  the  parties  is  contained  within  the  terms  and 
conditions  of  the  contract.  This  can  be  a complicated  matter 
however,  and  you  may  wish  to  seek  legal  advice  to  ensure 
that  your  contract  will  be  a legally  enforceable  one. 

It  is  possible  to  dispense  with  passing  something  of 
value  between  you  by  placing  a seal  next  to  your  signature 
and  stating  that  your  contract  is  signed,  sealed  and 

delivered.  A seal  is  a red  gummed  wafer  that  can  be  bought 
at  stationary  stores.  Or  you  could  write  the  word  "seal" 

beside  your  name  and  circle  it.  Again,  you  may  wish  to  seek 

legal  advice  to  ensure  that  this  is  done  properly. 

If  a couple  is  already  married  and  wishes  to  enter  into 
some  such  agreement  with  respect  to  their  future  relationship, 
there  are  some  problems  in  drawing  an  enforceable  agree- 
ment. To  make  a contract  enforceable  the  law  requires  that 
something  of  value  (consideration)  be  present  or  else  the 

contract  be  under  seal.  Unfortunately,  mutual  love  and 

affection  is  not  good  consideration  and  their  future  life 
together  cannot  serve  as  they  are  already  committed  to  that 

through  the  fact  of  their  marriage.  Therefore,  the  contract 
should  be  under  seal.  However,  the  best  way  is  still  to  have 
real  and  valuable  consideration , such  as  the  husband 

putting  the  family  home  into  his  and  his  wife’s  names  (as 
joint  tenants),  a gift  of  money,  a car,  etc. 

Finally,  how  do  you  terminate  a marriage  contract  if 
you  decide  you  no  longer  want  it?  If  both  parties  consent  to 
a termination,  the  contract  can  simply  be  torn  up.  However, 
in  order  to  protect  both  parties,  it  may  be  advisable  to 

include  a clause  which  provides  for  automatic  termination  of 
the  contract  upon  a certain  event.  For  example,  the  contract 
might  terminate  on  the  day  your  youngest  child  reaches  the 
age  of  eighteen  or  on  the  day  that  a divorce  is  granted  to 
the  couple.  Instead  you  might  decide  to  have  the  contract 
come  to  an  end  after  a certain  number  of  years. 

In  summary,  a legal  contract  can  be  drawn  up  between 
two  people  planning  to  be  married,  a couple  who  are  already 
married,  or  a couple  who  are  simply  living  together.  It  can 
be  as  simple  or  as  detailed  as  you  want  it  to  be.  It  can 
include  anything  you  want,  as  long  as  you  both  agree  to  it. 
Remember  though,  some  terms  you  might  want  to  include  will 
not  be  enforceable  in  court  if  they  go  against  the  basic  idea 
of  marriage  or  would  be  impossible  to  enforce. 


The  Marriage  Ceremony 

The  marriage  ceremony  can  be  performed  by  anyone 
ordained  within  a religious  body  and  properly  registered  to 
solemnize  marriages,  or  it  can  be  performed  in  a civil 
ceremony.  In  Alberta,  civil  ceremonies  are  usually  presided 
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over  by  marriage  commissioners  who  charge  a set  fee  for 
their  services.  The  clergy  are  not  entitled  to  a specific  fee 
but  are  traditionally  handed  an  envelope  containing  money  by 
the  bridegroom's  best  man  after  the  ceremony. 


There  must  be  two  witnesses  present  in  addition  to  the 
bride  and  groom  and  the  person  conducting  the  ceremony. 

The  marriage  ceremony  does  not  have  to  take  any 

particular  form,  except  that  at  some  part  of  the  proceedings: 

(1)  Both  parties  must  make  a solemn  declara- 
tion to  the  effect  that  they  know  of  no 

legal  reason  why  they  shouldn't  be 
married . 

(2)  Each  person  must  call  upon  the  people 

present  to  witness  that  he  or  she  takes 
the  other  to  be  his  or  her  lawful  wedded 
spouse . 

(3)  The  officiator  must  pronounce  the  couple 
husband  and  wife. 


After  the  ceremony,  the  officiator,  the  couple,  and  the 
witnesses  must  sign  the  marriage  register  and  a Statement  of 
Marriage.  On  request,  the  couple  is  also  entitled  to  a 
marriage  certificate. 

If  the  parties  to  a marriage  performed  in  good  faith 
were  not  under  any  legal  disqualifications  (consanguinity  or 
undissolved  marriage  ties)  and  have  lived  together  after  the 
ceremony  as  man  and  wife,  such  a marriage  will  be  deemed 
valid  in  spite  of  any  irregularities  that  might  be  revealed 
later.  An  irregularity  might  occur  in  the  issue  of  the 
license;  the  person  solemnizing  the  marriage  may  not  be 
properly  authorized  to  do  so;  any  required  parental  consent 
may  be  lacking;  or  there  might  be  a violation  of  a require- 
ment that  is  of  a formal  or  technical  nature  only. 

In  Alberta  these  requirements  must  be  met: 

(1)  Both  persons  must  furnish  medical  certifi- 
cates showing  that  they  have  had  a blood 
test  showing  no  syphilis.  If  this  is  not 
done,  the  marriage  is  declared  void. 

(2)  When  the  prospective  bride  or  groom  does 
not  clearly  understand  the  language  in 
which  the  ceremony  is  conducted,  an  inter- 
preter must  be  present  and  clearly  explain 
the  meaning  of  the  ceremony. 
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LEGAL  RIGHTS  OF  MARRIAGE  PARTNERS 

Marriage  creates  a bond  between  two  individuals  that 
carries  with  it  legal  rights  and  obligations.  Spouses  are 
required  by  law  to  take  care  of  one  another  or  to  provide 
necessaries  for  each  other.  Furthermore,  many  laws  treat 
married  persons  in  a different  fashion  than  they  do  single 
people.  It  is  therefore  necessary  to  review  the  laws  affecting 
married  persons'  liabilities  and  rights. 


Consummation 


Both  parties  owe  each  other  a reasonable  amount  of 
sexual  intercourse.  This  is  considered  to  be  such  a vital 
part  of  the  marriage  that  non-consummation  can  be  grounds 
for  an  annulment  or  divorce. 


Property  Rights 

It  is  interesting  to  note  that  until  1871,  upon  his 
marriage,  a man  automatically  became  the  owner  of  practically 
all  that  his  wife  possessed.  Today,  neither  person  loses 
ownership  of  his  or  her  belongings  to  each  other. 

Contracts  Between  Spouses 

Husband  and  wife  are  legally  free  to  enter  into  con- 
tracts with  one  another  and  equally  free  to  sue  one  another 
for  breach  of  contract. 


Undue  Influence 


If  a wife  enters  into  a contract  with  her  husband  which 
turns  out  to  be  unfavourable  for  her,  it  is  an  easy  matter 
for  the  wife  to  avoid  her  liability  by  claiming  that  she  acted 
under  his  undue  influence.  The  courts  believe  that  a wife 
will  do  anything  of  a business  nature  that  her  husband 
recommends,  out  of  her  love  or  fear  of  him.  The  plea  of  undue 
influence  is  also  available  to  a wife  with  regard  to  contracts 
she  entered  into  with  other  people  for  her  husband's  benefit. 
She  loses  her  right  to  plead  undue  influence  if  she  has 
entered  into  a contract  of  this  nature  on  the  advice  of  her 
own  independent  lawyer. 


Torts  and  Crimes 

(1)  Spouses  cannot  sue  one  another  in  tort  (negligence, 
trespass,  assault,  libel,  slander,  etc.)  even  if  committed 
before  the  marriage.  And,  generally,  spouses  are  liable 
to  pay  damages  for  any  torts  against  third  parties,  but 
not  for  those  committed  by  their  spouses. 
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(2)  One  spouse  can  lay  criminal  charges  against  the  other, 
for  example,  for  assault. 

(3)  A husband  and  wife  cannot  commit  the  crime  of  con- 

spiracy with  one  another,  that  is,  the  crime  of  planning 
an  unlawful  act.  It  takes  at  least  two  to  conspire.  For 
the  purposes  of  conspiracy,  the  husband  and  wife  are 
regarded  as  one,  and  you  cannot  conspire  with  yourself. 

(4)  Married  persons  cannot  be  accessories  after  the  fact  to 

crimes  committed  by  their  spouses;  for  example,  by 
hiding  or  otherwise  aiding,  or  by  helping  their  spouse 
to  escape.  If  some  other  person  did  this,  that  person 

would  be  regarded  as  a party  to  the  crime,  and  be 
punishable  along  with  the  principal  criminal. 

(5)  Subject  to  certain  exceptions  listed  in  the  Canada 

Evidence  Act,  one  spouse  cannot  be  compelled  to  give 
evidence  against  the  other  in  a criminal  trial. 


Privileged  Communications 

Communications  between  husband  and  wife  during 
coverture  (while  living  as  husband  and  wife)  are  privileged. 
This  means  that  neither  spouse  can  be  compelled  to  tell  what 
was  said  by  the  other. 


Creditor's  Claims 


A husband  is  not  automatically  responsible  to  make 

good  his  wife's  debts  and  other  obligations;  nor  can  the 
wife's  funds  be  made  available  to  satisfy  the  claims  of  her 
husband's  creditors.  There  are  exceptions  to  this  rule  such 
as  when  one  spouse  has,  in  writing,  guaranteed  the  other 

spouse's  loan  or  other  obligations,  after  receiving  independent 

legal  advice. 

Another  exception  exists  if  the  debtor  spouse  has 
violated  any  of  the  bankruptcy  laws  which  exist  for  the 

protection  of  creditors.  For  example,  a spouse  may  have  been 
guilty  of  making  an  undue  preference;  that  is,  by  paying 
his  or  her  spouse  in  full,  a debt  that  is  due,  before  ful- 
filling other  obligations,  with  the  result  that  the  remaining 
assets  are  no  longer  sufficient  to  meet,  in  full,  the  claims 
of  other  creditors. 
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Or,  a spouse  may  have  effected  a fraudulent  conveyance. 
For  example,  a husband  may  have  put  money,  securities, 
real  estate  or  personal  property,  etc.,  into  his  wife's  name 
(by  gift  or  for  a fictitious  purchase  price)  just  before 
going  bankrupt  or  having  his  goods  and  other  property 
seized  and  sold  under  a court  order.  Such  a transfer  can  be 


declared 

available 

void  and  the 
to  the  debtor 

items  covered  by 
spouse's  creditors. 

it 

will  be 

made 

If 

the  transfer 

was  made  during 

the 

twelve 

month 

period  immediately  preceding  the  bankruptcy,  it  will  be  pre- 
sumed to  have  been  fraudulent.  If  it  was  made  one  to  five 
years  before  the  bankruptcy,  the  transfer  will  be  declared 
valid  if  the  bankrupt  spouse  can  prove  that  he  or  she  was 
solvent  at  the  time  of  the  transfer,  without  the  items  in 
question . 


Agency 

Undoubtedly,  the  most  frequent  exceptions  to  the 
general  rule  that  one  spouse  is  not  responsible  for  the 
other's  contracts  are  the  cases  where  a wife  enters  into  con- 
tract obligations  in  the  capacity  of  her  husband's  agent. 
Agencies  can  come  into  existence  by  various  means.  For 
example,  a person  (the  principal)  can  make  out  a formal 
Power  of  Attorney,  giving  another  person  (the  agent)  express 
authority  to  act  in  certain  capacities.  The  power  can  range 
from  unlimited  authority  to  dispose  of  the  principal's  entire 
property,  to  very  narrowly  defined  powers,  for  example,  to 
act  as  the  purchasing  agent  for  a small  business.  Frequently 
people  lodge  a Power  of  Attorney  with  their  bank,  by  which 
they  authorize  their  spouse  to  draw  cheques  on  an  account 
which  stands  in  their  name  alone. 

Another  example  of  an  express  agency  is  a proxy 
issued  to  someone  to  vote  for  a shareholder  at  a company 
meeting.  Yet  another  common  example  is  the  authorization 
which  owners  of  charge  accounts  at  a store,  or  an  oil  com- 
pany, etc.,  give  to  their  spouse  and/or  children  to  charge 
purchases . 

Implied  Agency 

An  agency  can  also  arise  by  implication.  As  an 
example,  let  us  assume  that  someone  (A)  goes  into  a store 
explaining  that  he  or  she  wants  to  make  a purchase  which 
will  be  paid  for  by  someone  else  (B).  Let  us  further  assume 
that  the  same  store  gives  the  goods  to  A without  checking 
with  B first.  Let  us  also  assume  that,  on  the  due  date,  B 
pays  for  the  purchase  without  arguing.  By  this  series  of 
events,  A has,  by  implication,  been  appointed  B's  purchasing 
agent  at  that  particular  store,  in  fact,  at  any  establishment 
which  has  come  to  learn  of  B's  behaviour  on  this  occasion. 
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The  consequences  of  B's  course  of  conduct  in  voluntarily 
meeting  this  obligation  are  as  follows:  Should  A ever  charge 
something  to  B's  account  again,  even  without  B's  knowledge 
or  against  his  or  her  wishes,  B will  have  to  honor  this  sub- 
sequent obligation. 

In  addition  to  these  rules,  which  apply  to  anybody,  a 
wife  is  her  husband's  assumed  agent  when  entering  into 
reasonable  contracts  for  household  necessities  such  as  food, 
supplies,  emergency  repairs,  etc. 


Termination  of  Agency 


An  implied  agency  continues  to  exist  as  long  as  sensible 
third  parties  can  conclude  reasonably  that  the  agent  con- 
tinues to  enjoy  the  principal's  authority.  Thus,  if  individuals 
want  to  put  an  end  to  their  spouse's  shopping  sprees,  they 
must  proceed  as  follows:  give  direct  notice  (preferably  by 

registered  letter)  of  the  termination  of  their  spouse's  autho- 
rity to  everyone  to  whom  they  had  honoured  obligations  in 
the  past.  To  protect  their  credit  from  being  pledged  to  others 
they  should  place  advertisements  in  the  local  press  to  the 
effect  that  they  will  not  pay  any  debts  incurred  in  their 
name  henceforth  by  anyone,  except  with  their  written  authori- 
zation. These  advertisements  are  usually  placed  by  a spouse 
after  a separation  (no  longer  living  together). 

Strictly  speaking,  newspaper  advertisements  of  this 
nature  have  legal  effect  only  if  the  principal  can  prove  that 
they  were  read  by  the  creditor.  As  a safeguard,  the  princi- 
pal should  advertise  in  the  provincial  Gazette.  Insertions  in 
this  publication  constitute  constructive  notice  to  everyone  in 
the  province. 


Agency  by  Necessity 

A person  can  also  be  made  to  pay  for  the  purchases  of 
a spouse  while  acting  as  an  agent  of  necessity.  For  example, 
this  can  occur  when  the  husband  failed  in  his  obligation  to 
provide  adequately  for  his  wife,  either  while  living  together 
or  separately.  Children,  neglected  by  their  parents,  can 
also  become  agents  of  necessity. 


Domestic  Assaults 


Men  are  not  supposed  to  beat  up  their  wives  and  child- 
ren under  any  circumstances  and  there  are  a host  of  criminal 
and  matrimonial  charges  (cruelty,  in  the  case  of  divorce) 
which  can  be  laid  against  men  who  do.  What's  more,  a 
woman  is  under  no  obligation  to  stay  with  a violent 

husband;  if  she  leaves  for  this  reason,  she  is  entitled  to 
support  and  custody  of  the  children.  However,  taking  court 
action  against  an  abusing  husband,  and  actually  getting 
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protection  from  him,  are  two  different  things.  Unless  a 
woman  has  been  visibly  and  significantly  harmed,  the  police 
are  unlikely  to  take  her  case  seriously. 

There  are  basically  two  ways  to  proceed  legally  against 
domestic  violence.  You  can  lay  criminal  charges  against  your 
husband,  or  you  can  get  an  injunction  against  him  to  leave 
and/or  stay  away  from  your  home.  Criminal  charges  include 

common  assault,  threatening,  and  assault  causing  bodily 

harm.  Unless  the  charge  is  one  of  assault  causing  bodily 
harm,  the  police  are  reluctant  to  interfere.  The  police  main- 
tain that  they  can't  arrest  someone  on  common  assault  or 
other  summary  offenses  unless  they  catch  him  in  the  act.  If 

the  charge  is  common  assault  causing  bodily  harm,  the  police 
can  arrest  the  accused  when  they  have  reasonable  or  probable 
cause  to  believe  an  offence  has  been  committed.  In  other 
words,  if  it's  just  your  word  against  your  husband's  they 

will  do  little,  if  anything.  Usually  you  must  have  been 
abused  to  an  extent  that  requires  medical  treatment  before 

serious  action  will  be  taken.  Furthermore,  the  chances  that 
the  police  will  rush  to  your  defence  and  lock  up  your 
husband  until  the  trial  are  very  slim  indeed.  What's  more 
likely  to  happen  is  this;  the  police  will  come  to  your  door, 
break  up  the  fight  and  stay  until  things  seemed  to  have 

settled  down.  Alternately,  they  may  take  your  husband  to  the 
police  station  and  release  him  there,  or  if  they're  really 
worried,  they  might  detain  him  until  a Provincial  Judge 
hears  the  case . 

By  the  time  domestic  assault  charges  come  to  court, 
the  fire  behind  them  may  have  petered  out,  the  marriage  may 
have  been  patched  up  or  the  witnesses  may  have  lost  interest 
in  testifying.  For  any  number  of  a variety  of  reasons, 
approximately  half  of  all  domestic  assault  charges  are  with- 
drawn prior  to  the  trial  date.  This  poor  record  does  little  to 
improve  the  credibility  of  wives  laying  charges  against 

their  husbands  in  the  eyes  of  the  police.  On  the  other  hand, 
it's  almost  impossible  to  give  effective  evidence  of  a man's 
cruelty  if  you've  been  making  his  breakfast  every  morning 

since  the  assault.  You  should  consider  very  carefully  the 

difficulties  of  laying  criminal  charges  and  then,  having  laid 
them,  you  should  be  prepared  to  follow  through. 

If,  when  the  matter  comes  to  trial,  it  is  proved  that 
the  accused  person  threatened  harm  to  the  complainant  or  her 
children,  the  court  can  issue  a "peace  bond".  This  orders 
the  accused  to  pay  money  when  the  offence  is  committed 
again.  In  other  words  there  will  be  a fine.  This  has  a nice 
civilized  ring  to  it;  however,  it's  bound  to  seem  pretty 
remote  to  a drunken,  violent  husband.  Once  the  husband  has 
broken  the  peace  or  breached  the  probation  order,  the  wife 
must  again  go  through  the  paperwork,  delays  and  court  pro- 
ceedings before  disposition  is  made  once  more.  For  a woman 
who  chooses  to  remain  with  a man  but  wants  some  legal 
clout  to  check  his  temper,  a peace  bond  might  do  the  trick. 
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But  again,  criminal  charges  can  only  enhance  a woman's 
determination  to  resist  violence,  they  cannot  replace  it.  Only 
in  cases  of  gross  assaults  causing  injury  is  there  a chance 
that  a judge  will  lock  up  the  offending  husband. 

The  alternative  to  a criminal  charge  is  a court  injunc- 
tion. This  orders  the  man  out  of  the  house.  The  basis  of  this 
kind  of  action  is  that  the  offended  party  simply  can't  sur- 
vive the  repeated  violations  of  her  rights  until  the  actual 
trial.  While  injunctions  theoretically  seem  a more  appropriate 
solution  for  domestic  disputes,  they  have  attending  draw- 
backs: they  are  technically  complicated,  expensive,  and  they 

must  be  heard  in  the  Court  of  Queen's  Bench,  which  auto- 
matically delays  those  cases  in  small  communities  where 
Court  of  Queen's  Bench  judges  do  not  sit  every  day. 

Added  to  the  delays  are  complications  arising  from 
property  ownership.  The  case  law  on  the  subject  makes  a 
distinction  between  ordering  a man  out  of  his  own  house  (or 
one  he  owns  jointly  with  his  wife)  and  ordering  him  to  leave 
his  wife's  property.  As  a rule,  only  very  serious  allegations 
can  result  in  a court  order  which  forces  a man  to  leave  his 
own  property. 

Matrimonial  Property 


The  Matrimonial  Property  Act  sets  specific  guidelines 
for  the  distribution  of  property  owned  by  one  or  both  parties 
when  a marriage  breaks  down.  This  would  be  appropriate  in 
instances  where  there  is  disagreement  between  the  spouses  as 
to  how  their  property  should  be  divided  and  their  marriage 
has  ended  through  divorce,  annulment,  judicial  separation  or 
separation  for  one  year  (or  less,  if,  in  the  court's  opinion, 
there  is  no  possibility  of  reconciliation).  This  Act  does  not 
apply  if  the  spouses  have  entered  into  a written  contract 
concerning  the  division  of  property.  It  also  does  not  apply 
to  common-law  relationships.  Application  for  an  order  may  be 
commenced  at  or  after  the  date  proceedings  are  begun  for  a 
decree  of  divorce,  declaration  of  nullity  or  judgment  of 
judicial  separation.  Application  should  be  made  within  two 
years  of  marriage  breakdown.  If  you  feel  your  spouse  is 
transferring  property  to  a third  party  in  order  to  escape 
liability  under  the  Act,  you  must  commence  the  action  within 
one  year  of  the  date  of  the  transfer. 

The  Act  provides  that  all  property  acquired  during  a 
marriage  should  be  shared  equally.  Property  acquired  before 
the  marriage,  gifts  to  one  spouse,  inheritances  to  one  spouse 
and  insurance  settlements  are  excluded  from  the  Act,  but 
increases  in  value  to  this  property  over  the  period  of  the 
marriage  are  not  exempted.  The  following  equation  summarizes 
the  calculation: 
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fair  market  value  at  time  of  hearing 

minus  _ value  at  time  of  marriage  or  acquisition 
equals  = amount  subject  to  distribution  by  the  Act 

Increases  in  value  to  property  acquired  before  the  marriage 
can  be  divided,  but  there  is  no  presumption  in  favor  of  an 
equal  division  to  this  property.  With  regard  to  all  other 
property  subject  to  distribution,  there  is  a presumption  that 
the  property  will  be  divided  equally.  Exceptions  to  this 
equal  sharing  ruling  are  to  be  decided  by  the  judge  who, 
under  this  Act,  must  take  a number  of  different  factors  into 
account  before  making  a decision.  These  factors  include: 

(1)  spouse's  contributions  to  marriage  and  family 
welfare  including  any  contribution  made  as  a 
homemaker  or  a parent; 

(2)  direct  or  indirect  financial  or  other  contribu- 
tions to  acquiring,  conserving,  improving, 
operating  or  managing  businesses,  farms,  or 
other  enterprises; 

(3)  spouse's  roles  in  acquiring,  conserving  or 
improving  property; 

(4)  incomes,  earning  capacity,  liabilities,  obliga- 
tions and  additional  property  or  financial 
resources,  at  both  the  time  of  marriage  and 
break-up; 

(5)  how  long  marriages  last,  the  terms  of  any  oral 
or  written  agreement  between  the  spouses, 
gifts,  previous  property  distributions,  prior 
court  orders  and  tax  liabilities;  and 

(6)  any  other  fact  or  circumstance  the  judge  con- 
siders relevant. 

The  court  also  has  the  power  to  decide  which  spouse 
shall  be  given  use  of  the  home  and  household  goods,  and 
can  issue  an  order  to  evict  or  restrain  a spouse  from  entering 
the  matrimonial  home.  This  decision  would  depend  on  the 
personal  and  financial  circumstances  of  the  people  involved. 
The  court  may  consider  four  factors: 


(1) 

availability  of  accommodation  to 

spouses,  within  the  means  of  each; 

both  the 

(2) 

needs  of  the  children; 

(3) 

financial  position  of  each 

of  the 

spouses;  and 

(4) 

an  order  made  by  the 
custody  and  maintenance. 

court 

with 

respect  to 

The  order  can  be  made 

on  a 

temporary  basis 

waiting  for  settlement  in  a divorce  action  or  on  a permanent 
basis  after  divorce. 
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The  Dower  Act 


Dower  rights  are  those  rights  given  by  the  Dower  Act 
to  the  spouse  of  a married  person  regarding  the  homestead 
and  personal  property  of  the  married  person.  The  homestead 
is  the  parcel  of  land  on  which  a dwelling  occupied  by  the 
owner  as  a residence  is  situated.  In  a city,  town  or  vill- 
age, it  may  consist  of  not  more  than  four  adjoining  lots; 
outside  of  a city,  town  or  village,  the  homestead  may  con- 
sist of  not  more  than  a quarter  section  of  land. 

Essentially,  the  Dower  Act  prohibits  a married  person 
from  selling,  giving,  or  willing  away  the  homestead  without 
the  consent  of  his  or  her  spouse.  An  order  by  a judge  may 
be  obtained,  dispensing  with  the  consent  of  the  spouse  to  the 
disposition  of  the  homestead  by  a married  person  when: 


(1)  the  married  person  and  the  spouse  are  living 
apart ; 

(2)  the  whereabouts  of  the  spouse  is  unknown; 

(3)  the  spouse  is  mentally  incompetent  or  of  unsound 
mind  ; 

(4)  the  married  person  has  two  or  more  homesteads; 

(5)  the  spouse  has  not  lived  in  the  province  since 
the  marriage  ; or 

(6)  the  spouse  has  executed  an  agreement  in  writing 
for  valuable  consideration  and  in  accordance 
with  the  Dower  Act,  to  release  the  claim  of  the 
spouse  to  the  dower.  This  agreement  may  be 
contained  in  or  form  part  of  a separation  agree- 
ment to  be  valid,  it  must  be  in  writing  and 
must  be  signed  by  the  spouse  releasing  the 
dower  rights  in  the  presence  of  a lawyer 
(excluding  the  married  partner's  lawyer  or  a 
partner  or  employee  thereof.)  The  married  part- 
ner cannot  be  present  when  the  agreement  is 
being  signed. 

If  a married  person  disposes  of  the  homestead  without 
the  spouse's  consent  or  an  order  by  a judge  dispensing  with 
the  spouse's  consent,  the  married  person  is  liable  to  the 
spouse  for  half  the  value  or  half  the  selling  price  of  the 
property,  whichever  is  greater. 

In  the  event  of  death  of  one  spouse,  the  other  spouse 
is  entitled  to  the  use  of  the  homestead  for  the  remainder  of 
his  or  her  life. 
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Names  in  Marriage 

Often  the  question  arises,  "In  which  name  can  a 
marriage  be  solemnized?"  The  common  impression  is  that  a 
person's  legal  name  can  only  be  that  which  was  acquired  at 
birth  or  under  the  Change  of  Name  Act.  This  is  incorrect 
since  anyone  may  assume  and  use  any  surname  provided  its 
use  is  not  calculated  to  deceive  or  to  inflict  pecuniary  loss. 
No  formality  is  required  for  the  assumption  of  a new  surname. 
Thus,  if  John  Smith  has  adopted  through  use  the  name  John 
Jones,  he  can  contract  a valid  marriage  under  the  name 
John  Jones. 

Once  a woman  marries  it  is  usual,  but  not  necessary, 
for  her  to  adopt  the  surname  of  her  husband.  If  she  wishes, 
she  can  retain  her  maiden  name  for  all  purposes,  including 
all  legal  documents,  such  as  a driver's  license  or  passport. 
Even  if  she  has  originally  adopted  her  husband's  surname, 

it  is  permissible  for  her  to  go  back  to  her  maiden  name 
without  going  through  any  legal  process  under  the  Change  of 
Name  Act.  It  is  simply  a matter  of  acquiring  her  old  name 
again  by  reputation  and  changing  her  credit  cards,  legal 
documents,  and  so  on  back  to  her  maiden  name. 

In  the  case  of  a couple  who  are  living  common-law; 

the  general  rule  applies  and  either  party  can  change  his  or 
her  name  to  the  name  of  the  other  and  the  couple  can  call 

themselves,  for  instance,  Mr.  and  Mrs.  Smith  provided  no 
fraud  is  intended.  However,  it  is  not  possible  to  change  one's 
name  legally  under  the  Change  of  Name  Act  to  the  name  of 

one's  common-law  spouse.  When  making  application  under  that 
Act  one  must  swear  a declaration  to  change  the  name  of  the 
applicant  to  the  name  of  the  person  he  or  she  is  living  with 
if  that  person  is  not  his  or  her  legal  partner.  However,  there 
is  a legal  method  of  changing  one's  name  which  still  is 
permissible  in  Alberta  — - a deed  poll.  A deed  poll  is  really 
only  a formal  declaration  that  in  the  future  the  declarant 
will  adopt  a new  name  which  he  or  she  requests.  This 
formalized  way  of  adopting  a new  name  requires  no  advertis- 
ing or  payment  of  fees  unless  a lawyer  draws  up  the  deed 

poll.  The  disadvantages  of  a deed  poll  change  compared  to  a 
change  under  the  Change  of  Name  Act  is  that  under  the 

latter  an  amended  birth  certificate  can  be  obtained. 

The  children  of  a legal  marriage,  until  a short  time 

ago,  were  required  to  have  the  name  of  their  father.  A 
revision  to  the  Vital  Statistics  Act  now  allows  the  parents  to 
give  the  children  a name  consisting  of  the  hyphenated  or 
combined  names  of  the  mother  and  the  father.  This  provision 
is  also  applicable  to  illegitimate  children  who,  prior  to  the 
change  in  legislation,  could  have  either  the  name  of  the 
mother  or  the  name  of  the  father  (but  not  a combination  of 
the  two  names)  provided  that  the  father  signed  a document 

agreeing  to  the  registration  of  the  child  in  his  name. 
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After  a divorce  a woman  can  revert  to  her  maiden 
name,  a right  she  has  had  all  through  the  continuation  of 
her  marriage.  However,  even  if  she  has  sole  legal  custody 
over  the  children,  she  cannot  legally  change  their  names  to 
her  maiden  name  without  her  husband's  consent,  although 
this  consent  can  be  waived  by  a judge  of  the  Court  of 
Queen's  Bench.  The  practical  answer  for  a woman  who  does 
not  have  the  money  to  hire  a lawyer  to  make  the  application 
to  the  judge,  but  who  is  considering  reverting  back  to  her 
maiden  name  and  knows  that  her  husband  will  not  consent  to 
a change  in  their  children's  name,  is  simply  allow  the 
children  to  use  their  maiden  name  and  instruct  their  teachers 
to  call  them  by  that  name.  When  the  children  are  eighteen 
years  of  age,  they  can  then  make  independent  application  to 
formalize  their  name  change. 


VOID  AND  VOIDABLE  MARRIAGES 

A marriage  cannot  be  considered  void  because  one 
party  to  the  marriage  misjudges  the  other  party's  true 
nature,  or  misrepresents  his  or  her  financial  status,  or  if 
the  bride  is  discovered  to  have  been  pregnant  by  someone 
other  than  the  groom  at  the  time  of  the  wedding. 

There  is  a difference  between  what  the  law  calls  a 
void  marriage  and  what  is  known  as  a voidable  marriage. 
Void  marriages  are  those  which,  from  a legal  point  of  view, 
never  existed.  Persons  who  suspect  that  their  marriage  is 
void,  and  have  reasonable  proof  to  support  this  view,  can 
apply  for  an  annulment. 

A voidable  marriage  is  one  that  is  never  consummated 
— no  sexual  intercourse  follows  the  wedding  ceremony. 
Whether  the  failure  to  consummate  is  the  result  of  physical 
or  psychological  conditions  (impotence  or  unwillingness),  it 
must  be  proved  that  the  condition  is  unlikely  to  be  cured 
by  surgery  or  any  other  method.  If  a decree  of  nullity  is 
granted,  it  works  retroactively  and  wipes  out  the  marriage 
in  the  legal  sense. 

Annulment 

An  annulment  order  does  not  dissolve  an  existing 
marriage.  Instead,  it  is  an  official  court  declaration  to  the 
effect  that  a particular  union  does  not  constitute  a legal 
marriage.  In  fact,  in  most  cases,  the  order  declares  that  the 
marriage  was  void  (ab  initio)  that  it  never  did  exist.  As  a 
result,  the  engagement  ring  should  be  returned  after  an 
annulment,  while  after  a divorce  or  separation  a wife  is 
entitled  to  keep  it.  An  engagement  rir\g  is  an  example  of  a 
gift  with  a condition  attached  to  it,  in  this  case,  that  a 
marriage  will  take  place. 
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There  are  really  two  types  of  annulment:  those  where 
the  marriage  is  void  *ab  initio'  (from  the  beginning)  because 
the  parties  never  had  the  legal  capacity  to  marry  — for 
instance,  where  one  of  the  parties  is  still  legally  married  to 
someone  else;  and  those  where  an  incapacity  arises  or  is 
revealed  after  the  marriage;  but  where  the  parties  may,  if 
they  wish,  go  on  forever  in  a married  state  — as  in  a case 
of  sexual  impotence,  which  creates  a marriage  that  is  not 
void  from  the  beginning,  but  merely  voidable  at  the  instance 
of  one  of  the  parties. 

Generally  speaking,  only  the  courts  of  the  domicile 
have  the  jurisdiction  to  annul  a voidable  marriage,  while  any 
court  wherever  the  suit  may  be  brought  has  power  to  annul  a 
marriage  void  ab  initio.  This  may  lead  to  difficult  problems 
of  jurisdiction. 

Jurisdiction 

A petition  for  annulment  of  marriage  can  always  be 
lodged  in  the  court  of  the  province  in  which  the  petitioner 
is  domiciled.  Domicile  is  a combination  of  physical  residence 
in  a jurisdiction  (which  might  be  a country,  a province,  or 
a state)  coupled  with  a state  of  mind:  namely,  the  intention 
to  stay  in  the  jurisdiction  permanently. 


Domicile  of  Origin 

Every  child  is  born  with  a domicile  origin,  that  is, 
with  the  domicile  which  the  father  has  at  the  time  of  the 
child's  birth.  If  the  child  has  no  living  father  at  the  time 
of  birth,  the  child  becomes  vested  with  the  mother's  domicile. 


Domicile  of  Choice 


It  is  quite  possible  for  persons  to  change  their  domicile 
of  origin  to  a new  one,  called  their  domicile  of  choice.  This 
happens  by  moving  to  another  jurisdiction  and  by  forming  the 
intention  to  stay  there  permanently.  Until  both  these  steps 
have  been  taken,  individuals  retain  their  domicile  of  origin. 

Conflict  of  Laws 

If  matrimonial  proceedings  are  brought  in  a Canadian 
court,  in  which  people  are  involved  whose  place  of  domicile 
is  in  dispute,  then  the  Canadian  court  will  determine  their 
place  of  domicile  according  to  Canadian  rules.  If  the 
Canadian  court  determines  a person  to  have  a foreign  domi- 
cile, it  will  employ  the  foreign  matrimonial  laws  to  decide 
upon  the  validity  of  this  marriage,  divorce,  etc.,  provided 
the  foreign  laws  are  not  repugnant  to  our  sense  of  morality. 
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Grounds  for  Annulment 

An  annulment  will  be  ordered  on  the  following  grounds: 

(1)  One  of  the  parties  to  the  marriage  lacked  the 
legal  capacity  to  contract  a marriage  because 
of : 

(a)  a prior  marriage, 

(b)  mental  incompetence,  or 

(c)  consanguinity  or  affinity  to  the  other 
party . 

(2)  One  of  the  parties  did  not  genuinely  consent  to 
becoming  married  due  to: 

(a)  fear  or  duress,  or 

(b)  fundamental  mistake  or  error. 

(3)  There  was  a grave  defect  in  the  formalities 
associated  with  the  marriage. 

(4)  One  or  both  of  the  parties  is  impotent. 

(5)  Fraud. 

Lack  of  Legal  Capacity 

Bigamy  — a crime  which  is  committed  when  individuals 
go  through  a marriage  ceremony  when  they  know,  or  ought 
to  know,  that  they  are  still  married.  However,  whether  known 
or  not,  any  union  formed  while  still  married  to  another  is 
not  a valid  marriage  but  is  completely  void. 

A person  who  has  successfully  petitioned  for  divorce 
(or  for  annulment  on  the  grounds  of  impotence)  receives  a 
provisional  decree  nisi  first  which  is  usually  made  into  a 
hnal  decree  absolute  three  months  later.  Such  a person  is 
not  free  to  marry  again  until  having  received  the  decree 
absolute,  and  any  marriage  which  is  entered  into  before  the 
final  decree  is  void. 

Also  void  is  any  marriage  which  has  been  entered  into 
during  a compulsory  waiting  period  which  had  been  imposed 
by  the  court. 


Mental  Incompetence 

For  an  annulment  petition  which  is  based  on  mental 
incompetence  to  succeed,  it  must  be  shown  that  the  person 
whose  insanity  is  being  pleaded  was  quite  unaware  of  the 
significance  of  the  marriage  ceremony.  That  person  must  have 
been  in  a state  of  imbecility  or  idiocy  at  the  time.  A moronic 
intelligence  does  not  disqualify  a person  from  marriage. 
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A marriage  during  a lucid  interval  of  a mentally  ill 
person  is  valid,  unless  the  person  has  been  certified  insane. 


Consanguinity  or  Affinity 

If  a prohibited  degree  of  relationship  is  found  to  exist 
between  two  people,  their  marriage  is  void.  As  generally 
known,  sexual  intercourse  between  brothers  and  sisters, 
parents  and  children,  grandparents  and  grandchildren,  etc., 
is  the  crime  of  incest  if  the  parties  were  aware  of  the 
relationship  and  is  severely  punishable. 


Fear  and  Duress 

If  persons  marry  to  prevent  death  or  serious  injury  to 
themselves,  they  have  grounds  for  petitioning  that  the 
marriage  be  annulled. 


Error  or  Mistake 


To  constitute  grounds  for  annulment,  the  mistake  must 
be  of  a fundamental  nature,  such  as  a mistake  regarding  the 
nature  of  the  ceremony,  or  the  identity  of  the  person  one  is 
marrying.  It  does  not  constitute  sufficient  grounds  for  an 
annulment  if  the  one  person  was  mistaken  about  the  other's 
wealth,  social  standing,  name,  title,  criminal  record, 
chastity,  pregnancy,  or  the  existence  of  a child  or  children, 
even  if  the  mistake  was  caused  by  the  other  person's  fraud. 
If  the  fraud  is  discovered  before  the  wedding,  it  would 
entitle  the  victim  to  break  off  the  engagement  and  to  sue  for 
any  damages  suffered  as  a consequence. 


Impotence 

This  is  the  only  ground  for  annulment  which  does  not 
render  a marriage  void  ab  initio.  If  impotence  is  not  pleaded 
by  the  husband  or  the  wife,  the  marriage  stands,  even  if 
there  exists  a clearly  established  case  of  impotence.  In  other 
words,  impotence  renders  a marriage  voidable  at  the  option 
of  one,  or  both  of  the  parties.  It  is  not  automatically 
rendered  void  from  the  beginning,  but  the  annulment  declares 
void  a marriage  which  has  legally  existed  until  then. 

The  definition  of  impotence  for  annulment  purposes  is 
an  incurable  inability  to  consummate  the  marriage,  that  is, 
to  perform  the  sex  act,  this  condition  having  existed  prior 
to  the  marriage.  If  impotence  sets  in  after  the  marriage,  it 
will  not  serve  as  grounds  for  an  annulment.  Nor  will  a 
marriage  be  annulled  on  the  basis  that  a person  is  capable 
of  intercourse  but  wilfully  refuses  to  consummate  a marriage. 
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If  an  individual  denies  being  impotent,  the  burden  to 
prove  impotence  is  upon  the  spouse  who  alleged  it.  This  can 
be  attempted  by  a medical  and/or  psychiatric  examination 
which  is  often  inconclusive.  The  respondent  might  refuse  to 
submit  to  the  examination,  but  a refusal  can  be  construed  as 
evidence  of  disability.  Similarly,  a person's  willful  refusal 
to  have  sexual  intercourse  can  be  so  construed. 

Impotence  must  not  be  confused  with  sterility,  that  is 
the  inability  to  father,  or  to  bear  a child,  respectively. 
Sterility  is  not  grounds  for  annulment. 


Fraud 


One  of  the  most  frequently  used  grounds  for  annulment 
is  that  of  fraud,  which  is  based  on  the  theory  that  the 
party  asking  that  the  marriage  be  annuled  consented  to  such 
marriage  because  of  a misrepresentation  or  concealment  of 
some  vital  fact  by  the  other  party  to  the  marriage  and  was 
induced  to  consent  to  the  marriage  by  reason  thereof.  The 
fraud  that  had  been  perpetrated  must  have  been  of  such 
vital  and  material  matters  that  affect  the  foundation  of  the 
marriage  itself  and  must  have  been  of  such  impact  that,  had 
the  consenting  party  known  of  it,  he  or  she  would  have 

refused  consent  to  the  marriage. 

Fraud  may  be  either  a deliberate  misrepresentation  or 
it  may  be  a concealment  of  a material  fact.  The  following 
are  instances  of  fraud  which  may  be  successfully  used  as 
grounds  for  annulment: 

(1)  Misrepresentation  as  to  age,  character  and  habits. 

Generally  misrepresentation  as  to  these  matters 
has  not  been  considered  by  the  courts  as  sufficiently 
vital  to  a marriage  to  render  the  resulting  contract 
fraudulent.  A court  has  recently  denied  an  annulment 
where  a husband  failed  to  disclose  to  his  prospective 
wife  that  he  had  been  convicted  for  intoxication  some 

years  previous  to  the  marriage,  but  another  court 
granted  an  annulment  where  the  husband  had  denied 
that  he  had  a criminal  record  when  he  had  in  fact 
served  time  in  a penitentiary  for  sexual  assault.  The 
courts  will  also  grant  annulments  in  cases  where  there 
was  concealment  of  narcotics  addiction. 

(2)  Misrepresentation  as  to  financial  condition  and  social 

position . 

Fraud  as  to  financial  and  social  position  is  not 
usually  a ground  for  annulment  except  in  extreme 
cases.  In  one  such  case,  the  misrepresentation  as  to 

character  were  made  by  a person  who  was  a professional 
swindler  and  in  another  case  by  a man  who  was  a 
deserter  from  the  armed  services.  In  both  of  these 
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cases  the  husbands  had  made  the  misrepresentation  to 
wives  who  were  very  young  and  who  were  not  in  a 
position  to  be  aware  of  the  circumstances. 


(3)  Misrepresentation  as  to  identity. 

Where  there  has  been  false  impersonation  of  the 
intended  spouse  the  courts  will  grant  an  annulment,  but 
where  there  has  been  assumption  of  a false  name  by 
the  person  whom  the  other  consented  to  marry  the 
grounds  are  not  deemed  sufficient. 


(4)  Concealment  of  disease  or  misrepresentation  of  good 
health. 

Concealment  of  those  diseases  such  as  syphilis  or 
tuberculosis  is  a good  ground  for  an  annulment  as 
these  conditions  would  seriously  affect  the  marriage 
relationship.  No  court  would  permit  an  innocent  party 
to  live  as  the  spouse  of  a diseased  person  when  he  or 
she  had  been  defrauded  into  a marriage  by  false 
statements  as  to  the  health  of  the  other  party.  How- 
ever, where  cohabitation  occurs  after  full  knowledge  of 
the  disease  the  annulment  will  not  be  granted.  Conceal- 
ment of  a minor  disease,  such  as  arthritis  has  been 
held  to  be  no  ground. 

(5)  Concealed  intent  not  to  perform  marital  duties  or  engage 
in  normal  relations. 

The  marriage  relationship  presupposes  the  exis- 
tence of  normal  sexual  relations  and  the  bearing  of 
children.  Where  one  of  the  parties  to  a marriage  has 
entered  into  it  with  the  concealed  intent  to  abstain  from 
the  normal  relationship  the  other  party  is  entitled  to 
an  annulment  on  the  ground  that  a fraud  was  perpet- 
rated, provided  of  course  that  this  intent  was  carried 
out  and  the  marriage  was  never  consummated. 

(6)  Concealment  of  incapacity  or  misrepresentation  of  capa- 
city to  bear  children. 

If  either  of  the  parties  to  a marriage  is  incapable 
of  bearing  children  and  is  aware  of  this  fact,  it  must 
be  disclosed  to  the  other  party  before  the  marriage. 
The  failure  to  make  this  disclosure  is  a fraudulent 
attempt  to  gain  the  consent  of  the  other  party  and 
will  permit  the  defrauded  party  to  obtain  an  annulment 
of  the  marriage.  However,  if  the  party  so  incapacitated 
is  not  aware  of  his  or  her  condition  there  can  be  no 
grounds  for  an  annulment. 


Law  20 


- 23  - 


Lesson  9 


(7)  Concealment  or  misrepresentation  as  to  pregnancy. 

In  those  cases  where  the  wife  was  pregnant  by 
another,  not  the  husband,  at  the  time  of  marriage  and 
concealed  that  fact  from  him,  and  where  he  had  not 
had  intercourse  with  her  himself  before  the  marriage, 
the  courts  will  grant  an  annulment  to  the  husband. 


THE  COMMON-LAW  RELATIONSHIP 

Living  common-law  is  a term  used  for  couples  who  have 
not  gone  through  a regular  marriage  ceremony,  yet  live 
together  permanently  as  husband  and  wife.  A common-law 
partnership  is  frequently  the  result  of  marriage  breakdown. 
In  a great  many  cases  one  or  both  of  the  partners  have  been 
previously  married.  Their  common-law  union  is  an  alternative 
to  costly  divorce  proceedings.  It  may  be  encouraged  by  the 
inability  to  produce  evidence  of  the  required  grounds  for 
divorce.  On  the  other  hand,  they  may  be  non-conformists  or 
want  to  take  advantage  of  some  sort  of  tax  deductions. 

Alberta  law  does  not  recognize  common-law  unions  as 
valid,  no  matter  how  long  they  have  lasted  or  whether  child- 
ren have  been  born.  Children  from  common-law  unions  can 
legally  bear  the  true  father’s  name  by  a joint  request  and 
by  the  common-law  father's  signing  an  Acknowledgement  of 
Paternity.  This  can  be  completed  at  the  Bureau  of  Vital 
Statistics  where  it  might  be  duly  witnessed.  Further  children 

so  born  can  also  be  legitimized  by  the  marriage  of  the 
parents. 

Some  people  prefer  the  common-law  relationship  for 

private  or  legal  reasons.  But  it  should  be  noted  that  because 
they  are  not  legally  performed  and  registered  marriages  they 
require  no  legal  acts  to  dissolve  them.  The  woman  has  no 
right  to  support,  except  under  a provision  of  the  Criminal 

Code  of  Canada  which  states  that  the  head  of  a household 
can  be  made  to  provide  necessities  for  his  family,  and  the 
courts  have  held  that  where  a common-law  union  has  set 

itself  up  before  the  community  as  a family,  the  courts  will 
maintain  that  the  man  is  a head  of  a household  and  ask  him 
to  support  the  wife  and  children.  In  the  event  of  a breakup, 
the  woman  can  ask  for  no  maintenance  and,  unless  mentioned 
in  the  will,  cannot  inherit.  The  woman  and  man  can  each 
take  from  the  arrangement,  should  it  dissolve,  only  what  is 
legally  his  or  hers. 


Differences  Between  Formal  and  Common-Law  Marriages 

While  the  Alberta  law  does  not  sanction  marriages 
unless  they  are  performed  according  to  the  Marriage  Act,  it 
does  not  prevent  people  from  simply  living  together.  The  basic 
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difference  then  between  the  formal  marriage  and  the  common- 
law  relationship  has  been  that  the  parties  in  the  former 
have  had  legal  status  while  those  in  the  latter  have  not. 
The  lack  of  legal  sanction  can  be  good  in  that  there  is 
freedom  and  flexibility,  but  it  can  also  be  bad  in  that  each 
partner  has  little  or  no  control  over  the  other.  Many  people 
may  feel  that  it  is  not  right  for  one  person  to  have  control 
over  another,  especially  if  the  -partners  are  equal.  But  when 
one  partner  has  more  training  and  skill  than  the  other  in 
employment,  or  when  one  partner  is  charged  with  the  obliga- 
tion and  emotional  strain  of  raising  children,  this  idealistic 
philosophy  is  soon  overridden  by  reality. 

It  is  interesting  to  consider  the  status  of  the  parties 
in  the  various  situations.  Two  people  who  are  strangers 
relate  to  each  other  under  a fairly  fixed  legal  set  of  rules. 
If  they  are  man  and  woman  and  become  engaged,  their 
relationship  does  not  change  except  that  one  may  sue  the 
other  in  some  cases  for  breach  of  contract.  If  they  set  up 
housekeeping  without  marrying,  the  relationship  still  does 
not  change  because,  in  law,  they  are  still  for  most  purposes 
strangers,  although  they  might  have  an  action  for  breach 
of  promise  of  marriage. 

Recently  there  have  been  some  changes  in  the  law  which 
give  the  common-law  wife  some  rights,  although  there  are 
strings  attached.  The  government  seems  reluctant  to  give  full 
recognition  to  such  unions,  both  for  public  policy  reasons 
and  for  the  very  practical  reason  that  the  legal  situation 
would  become  entangled  and  chaotic  if  the  briefest  liaison 
between  a couple  were  visited  with  all  the  rights  of  the 
matrimonial  relationship.  Beyond  social  welfare  agencies, 
which  recognize  the  common-law  relationship  for  the  purposes 
of  assessing  the  amount  of  social  assistance  payable,  there 
are  only  three  laws  which  recognize,  in  a positive  fashion, 
the  common-law  relationship  of  Alberta  residents. 

The  Unemployment  Insurance  Act,  a federal  statute,  is 
one  such  example.  Under  that  Act  a claimant  with  a depen- 
dant is  entitled  to  a greater  benefit  than  a claimant  without 
a dependant.  The  regulations  under  the  Act  provide  that  a 
person  with  a dependant  is  a person  whose  spouse  is  being 
maintained  wholly  or  mainly  by  him  or  her  and,  further, 
that  a spouse  includes  a common-law  spouse  with  whom  the 
claimant  has  cohabited  for  a period  of  not  less  than  three 
years  immediately  preceeding  the  date  on  which  a claim  is 
made . 

Another  example  is  the  Canada  Pension  Act  (also  a 
federal  statute)  which  contains  provisions  whereby  upon  the 
death  of  a person  who  has  made  contributions  under  the 
Act,  a spouse  may  claim  certain  death  benefits  and,  in 
certain  situations,  a pension.  Under  that  Act,  a person  will 
be  treated  as  a spouse: 
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(a)  where  the  parties  could  not  be  married 
because  of  a prior  marriage  of  one  of  them 
to  another  person,  and  the  claimant  has 
lived  with  the  deceased  contributor  for  a 
period  of  not  less  than  three  years 
immediately  before  the  death  of  the  con- 
tributor and  has  been  maintained  and 
publicly  represented  by  the  contributor  as 
the  spouse  of  the  contributor;  or 

(b)  if  neither  party  is  married  and  the 
claimant  can  show  that  he  or  she  has 
been  maintained  and  publicly  represented 
by  the  contributor  as  the  spouse  of  the 
contributor  for  a period  of  not  less  than 
one  year. 

A third  example  of  legislation  which  recognizes  the 
common-law  situation  is  the  Alberta  Workers'  Compensation 
Act.  Under  that  Act  compensation  is  payable  upon  the  death 
of  the  worker  to  the  surviving  spouse.  However,  where  there 
is  no  dependant  legal  spouse  the  Board  has  a discretion  to 
make  the  payments  to  a common-law  spouse  if,  for  the  five 
years  immediately  preceding  his  or  her  death,  the  worker 
cohabited  with  the  dependent  common-law  spouse  or,  for  the 
two  years  immediately  preceding  his  or  her  death  cohabited 
with  a dependent  common-law  spouse  by  whom  he  or  she  had 
one  or  more  children. 

No  other  laws  make  reference  to  the  common-law  status 
and  so,  contrary  to  what  is  thought  by  many,  parties  living 
together  in  Alberta  without  a formal  marriage  are  in  almost 
all  circumstances  treated  by  the  law  as  though  they  were 
strangers.  Compare  this  to  the  situation  in  which  two  people 
formally  married  have  fixed  status  and  are  covered  by  a 
legal  framework  of  rules,  rights,  and  obligations. 

In  human  relationships  it  is  difficult  to  be  protected 
from  a bitter  person.  When  a union  (formal  or  informal)  of 
a man  and  woman  goes  on  the  rocks,  it  can  get  rough  and 
one  person  may  have  difficulty  dealing  with  the  other.  It  is 
unfortunate  that  even  the  most  idealistic  of  relationships  can 
break  up  and  it  is  at  this  juncture  that  the  issue  of  marriage 
or  common-law  marriage  becomes  extremely  important.  From 
a legal  point  of  view,  a woman,  unless  she  has  opted  to 
follow  a career  and  not  have  children,  is  better  protected  if 
married  to  the  man,  while  he  is  better  off  if  there  is  no 
formal  marriage  relationship. 

As  we  shall  see,  the  main  advantage  of  marriage  is 
that  at  the  end  of  a relationship  it  is  possible  for  a wife  to 
obtain  an  order  for  maintenance  for  herself  and  her  children, 
while  her  sister  who  has  lived  common-law  will  be  unable  to 
obtain  maintenance  for  herself  and  may  have  difficulty  in 
obtaining  maintenance  for  her  children.  On  the  other  hand. 
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the  main  advantage  of  living  common-law  is  the  fact  that 
the  relationship  can  end  without  the  imposition  of  the  courts 
while  the  married  couple  must  obtain  a divorce  which  is 
frequently  unpleasant  and  necessitates,  for  most,  the  ser- 
vices of  an  expensive  lawyer. 

From  a purely  practical  point  of  view,  the  woman's 
position  is  usually  worse  than  her  ex-husband's.  Without 
the  earning  power  of  her  mate,  usually  without  his  aggressive 
personality,  with  the  social  pressure  to  allow  herself  to  be 
subjugated,  and  often  with  the  prime  responsibility  for  the 
children , she  is  on  the  bottom  and  her  struggle  is  an  uphill 
one  — and,  in  so  many  cases,  an  unfair  one.  But  there  are 
ways  to  equalize  the  status  imbalance  and  we  shall  discuss 
these . 


Ownership  of  Property  in  a Common-Law  Marriage 

In  a common-law  marriage  the  parties'  legal  positions 
with  regard  to  the  ownership  of  the  property  vis-a-vis  each 
other  is  the  same  as  the  relationship  between  strangers. 
Generally,  property  will  belong  to  the  person  who  has  paid 
for  the  article,  and  if  both  parties  can  show  contributions , 
then  ownership  will  be  divided  in  proportion  to  the  contribu- 
tion, unless  both  parties  have  shown  by  their  actions  and 

by  each  making  substantially  the  same  contributions  that  a 
common  purchase  was  intended.  In  this  case  property  will  be 
owned  half  and  half. 

Where  property  is  registered  in  the  names  of  both 
parties,  the  common-law  wife,  unlike  the  legal  wife,  will  not 
necessarily  have  a share  in  the  ownership  of  the  property. 
This  is  not  a presumption  of  a gift  from  a husband  to  his 
common-law  wife.  Thus  if  the  man  pays  the  mortgage  pay- 

ments and  the  woman  remains  at  home  to  care  for  the  house 
and  children,  unless  she  can  show  that  there  was  some  con- 
tract whereby  it  was  agreed  for  a valuable  consideration 

that  the  wife  was  to  share  in  the  ownership  of  the  property, 
she  will  not  be  considered  to  be  an  owner  of  the  property, 
and  if  a common-law  husband  so  desires  he  may  obtain  an 
order  removing  her  name  from  the  title. 

The  legal  wife  can,  as  we  shall  see  below,  obtain 
maintenance  if  the  marriage  does  not  work  out  and,  of 
course,  it  is  only  in  the  eventuality  of  a split-up  that  the 
property  laws  become  very  important.  Unfortunately,  in 
Alberta,  the  common-law  wife  cannot  obtain  maintenance  and 
so  it  becomes  very  important  that  she  somehow  arrange 
either  her  economic  or  her  legal  situation  in  such  a way 
that  she  shares  in  the  property  accumulated  during  the 

relationship.  It  is  for  this  reason  that  contracts  between 
common-law  couples  are  very  important  unless  the  common-law 
wife  maintains  a career  and  has  the  same  earning  capacity 
as  her  husband. 
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Disposal  of  the  Estate 

( 1 ) Where  There  is  no  Will 

If  one  of  the  common-law  partners  were  to  die  without 
leaving  a will  (called  intestate),  the  surviving  partner  is 
not  automatically  entitled  to  part  of  the  estate. 

The  Intestate  Succession  Act  sets  out  the  instructions 
for  disposing  of  the  deceased  person's  property.  If  there  is 
no  one  who  wishes  to  act  as  administrator  of  the  estate,  this 
function  will  be  performed  by  the  Public  Trustee. 

Under  normal  circumstances,  the  estate  will  be  divided 
among  the  next  of  kin.  If  there  is  a legal  spouse,  he  or  she 
would  have  first  claim,  followed  by  legitimate  children,  and 
then  more  distant  relatives,  including  parents,  brothers  and 
sisters . 

It  is  probable  that  a common-law  wife  could  only 
claim  against  the  estate  for  such  matters  as  the  repayment 

of  a debt  (such  as  a loan),  or  for  back  wages  if  the 

deceased  had  been  paying  her  for  working  in  his  business, 
or  for  performing  housekeeping  services. 

Illegitimate  children  have  no  automatic  right  to  a 
share  in  their  parent's  estate  although,  because  they  are 
blood  relatives,  their  claim  is  stronger  than  that  of  the 
common-law  partner  who  is  legally  considered  a stranger.  The 
children  have  a right  to  apply  for  a share  of  the  estate 
under  the  Family  Relief  Act  on  the  basis  that  proper  mainte- 
nance and  support  has  not  been  provided  for  them,  if  there 

has  been  a Declaration  of  Paternity  or  an  Acknowledgement 
of  Paternity. 

(2)  Where  There  is  a Will 

If  the  deceased  did  leave  a will  and  intended  to  leave 
money  or  property  to  the  surviving  common-law  partner,  it 
is  essential  that  the  partner  be  specifically  named  in  the 
will.  If,  for  example,  a man  merely  indicates  that  the  pro- 
perty is  to  go  to  my  wife,  complications  could  arise  should 
there  be  a legal  wife  who  tries  to  make  a claim  on  the 
estate . 

Even  if  the  common-law  partner  is  specifically  named 
in  the  will,  the  legal  spouse  and  children  of  the  deceased 
could  still  contest  it,  especially  if  they  can  prove  they  don't 
have  the  money  to  support  themselves  adequately. 

However,  each  situation  is  different,  and  whether  or  not 
a will  exists,  it  is  advisable  to  negotiate  claims  through  a 
lawyer  who  has  experience  in  dealing  with  these  matters. 
The  lawyer  will  then  make  the  necessary  arrangements  with 
the  administrator  of  the  estate. 
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Life  Insurance  Benefits 

The  surviving  common-law  partner  and  illegitimate 
children  may  or  may  not  qualify  to  receive  money  from  the 
deceased's  life  insurance  policy. 

Their  claim  would  depend  on  whether  the  policy  recog- 
nizes the  claim  of  a common-law  partner.  If  it  does,  another 
determining  factor  is  the  insurance  company's  policy  toward 
such  a claim  if  there  is  a legal  spouse  and/or  legitimate 
children  living. 

The  insurance  policy  should  be  examined  carefully  to 
find  the  answers  to  these  questions. 


Death  by  Violence 


If  one  of  the  common-law  partners  was  killed  as  a 
result  of  being  a victim  of  a crime,  or  by  someone  committing 
a crime  against  another  person,  or  while  helping  a police 
officer,  Alberta's  Criminal  Injuries  Compensation  Act  will 
allow  the  children  of  the  union  to  claim  a benefit. 

The  surviving  common-law  partner  may  also  make  a 
claim  if  it  can  be  proved  that: 

(a)  the  couple  lived  together  as  husband  and 
wife , 

(b)  the  couple  intended  to  stay  together, 

(c)  the  couple  was  unable  to  marry  (e.g. 
because  of  the  existence  of  a legal 
marriage) . 

Under  the  Fatal  Accidents  Act,  the  executor  or  the 
administrator  of  the  common-law  parent's  estate  may  initiate 
an  action  on  behalf  of  the  surviving  children  if  someone  has 
caused  the  death  of  the  parent  and  the  deceased  could  have 
sued  and  won  some  money  had  they  survived. 


Living  Common-Law:  Some  Helpful  Advice 

For  many  people,  choosing  to  live  common-law  implies 
a legal  and  financial  commitment,  as  well  as  an  emotional 
one . 


It  is  quite  apparent  that,  at  present,  the  law  offers 
few  safeguards  for  people  living  in  these  relationships.  The 
responsibility  for  protective  action  must  therefore  be  assumed 
by  the  individuals  concerned. 
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This  section  outlines  some  of  the  precautionary  steps 
that  can  be  taken  before  entering  a common-law  relationship. 
Not  all  will  apply  to  every  situation.  However,  it  would  be 
wise  for  both  people  to  consider  them  carefully  and  act  on 
those  which  are  appropriate  to  their  circumstances.  In  doing 
so,  serious  problems  may  be  prevented  from  developing 

between  them  at  a later  time. 

(To  avoid  the  awkwardness  of  she/he,  his/her,  etc.,  these 
steps  have  been  written  from  the  woman's  point  of  view). 

(1)  The  best  protection  you  can  give  yourself  is  economic 
security.  The  law  regards  financial  arrangements  made 
between  common-law  partners  in  exactly  the  same  light 
as  those  made  between  partners  in  a business  relation- 
ship . 

Perhaps  the  best  way  to  take  advantage  of  this 
fact  in  a way  that  will  benefit  both  parties  is  for  your 
mate  to  pay  you  wages  for  the  work  you  do  in  his 
business,  or  for  your  services  in  housekeeping  or 
caring  for  the  children.  Have  a lawyer  or  an  accountant 
advise  you  on  how  to  gain  the  maximum  benefit  from 
such  an  arrangement. 

(2)  When  you  and  your  common-law  partner  purchase  any 
property,  including  an  automobile,  land,  a house,  or 
major  appliances,  and  you  want  to  hold  that  property 
jointly,  hire  a lawyer  to  document  the  extent  to  which 
you  intend  to  share  that  property.  In  practical  terms, 
this  means  that  you  should  carefully  record  your 
financial  contributions  to  any  property  acquired  after 
you  enter  into  the  relationship. 

In  the  case  of  a house,  you  cannot  dispose  of 
your  share  by  will  if  you  and  your  partner  have  a 
joint  tenancy  agreement.  If  you  die,  your  share  will 
automatically  pass  on  to  your  common-law  partner. 
However,  if  you  own  the  house  as  tenants-in-common , 
your  common-law  partner  does  not  automatically  get 
your  share.  The  share  will  go  to  your  next-of-kin,  or 
to  whoever  is  named  in  your  will. 

(3)  It  is  advisable  to  keep  a separate  bank  account  for 
your  own  wages  or  income. 

(4)  Think  carefully  about  co-signing  loans  for  your  partner, 
especially  if  a large  amount  of  money  or  a risky 
venture  is  involved.  You  could  be  held  responsible  for 
repaying  the  loan. 

(5)  If  you  want  to  sign  a cohabitation  contract  with  your 
common-law  partner,  consult  a lawyer  to  be  certain 
that  the  terms  of  the  contract  are  legally  binding. 
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(6)  If  your  common-law  partner  has  life  insurance,  have 

him  determine  whether  you  qualify  to  be  a beneficiary. 
If  so,  ask  him  to  record  you  by  your  specific  name, 

rather  than  using  an  ambiquous  term  such  as  "my 

wife."  If  you  are  not  eligible  to  receive  money,  ask 

your  mate  to  find  out  if  the  plan  can  be  altered.  If  it 
cannot,  ask  him  to  consider  dropping  that  policy  and 
taking  out  one  that  will  benefit  you. 

The  same  precautions  should  be  taken  regarding 
his  private  pension  plan. 

(7)  If  your  common-law  partner  intends  you  to  have  part 

of  his  estate  when  he  dies,  ask  him  to  have  a will 

prepared  that  specifically  names  you  are  precisely 
states  what  he  intends  you  to  receive.  The  precaution 
would  also  apply  to  any  children  of  your  union. 

A lawyer  should  be  consulted  when  preparing  a 
will  to  ensure  that  it  leaves  no  room  for  guesswork  or 
misinterpretation . 

(8)  If  there  are  children,  and  you  and  your  partner  wish 
them  to  bear  their  father's  surname,  he  must  sign  an 
Acknowledgement  of  Paternity.  This  will  entitle  them  to 
support  from  him  if  the  relationship  terminates,  and  he 
has  the  right  to  apply  for  custody  if  he  so  chooses. 

Also,  if  the  father  dies,  his  Acknowledgement  of 
Paternity  will  allow  his  surviving  illegitimate  children 
to  claim  a share  of  his  estate  and  receive  benefits 
under  Alberta's  Criminal  Injuries  Act,  the  Fatal 
Accidents  Act,  the  Workers'  Compensation  Act,  as  well 
as  his  life  insurance  policies. 

(9)  If  your  marriage  has  ended  and  you  intend  to  enter 
into  a common-law  relationship  while  continuing  to 
receive  alimony  from  your  estranged  husband,  be  cer- 
tain to  hire  a lawyer  to  examine  any  separation  agree- 
ment you  may  be  asked  to  sign.  If  the  separation 
agreements  contain  a dum  casta  or  a dum  sole  clause, 
your  estranged  husband  will  be  free  to  cease  payments 
when  you  enter  into  a common-law  relationship. 

(10)  Should  your  relationship  end,  and  especially  if  you 
have  been  deserted,  immediately  cancel  joint  credit 
cards  and  withdraw  your  share  of  the  money  held  in 
joint  bank  accounts.  Failure  to  do  so  could  leave  you 
partially  responsible  for  debts  you  have  not  incurred, 
and  could  leave  you  without  cash  to  help  you  over  a 
period  of  transition,  until  a long-term  source  of  support 
is  established. 
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EXERCISE  1 

Fill  in  the  blank  spaces  in  the  following  statements;  only 
one  word  is  required  for  each  space. 

(1)  An  engagement  is  an  agreement  to  marry  and  is  governed  by 

the  ordinary  rules  of  . 

(2)  Any  promise  of  a which  is  made  in  connec- 

tion with  a marriage  must  be  in  writing  to  be  enforceable. 

(3)  Most  contracts  entered  into  by  people  who  are  , 

, or  who  are  under  years 

of  age  (in  Alberta)  are  voidable  by  them  at  their  option. 

(4)  The  party  who  unjustifiably  breaks  the  engagement 

be  legally  compelled  to  marry  the  other 

party . 

(5)  To  obtain  a marriage  license,  a couple  must  accompany  their 

application  with  an  . 

(6)  The  parties  to  a marriage  must  not  be  related  within  the 

prohibited  degrees  of  or  . 

(7)  No  person  under  may  be  married  in  Alberta 

unless  a pregnant  female  or  the  mother  of  a living  child. 

(8)  After  the  issue  of  the  marriage  license,  the  couple  must  wait 

before  being  married. 

(9)  There  must  be  witnesses  present  at  the 

marriage  ceremony. 

(10)  A husband  and  wife  are  legally  free  to  enter  into 

with  one  another. 
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(11)  Communications  between  husband  and  wife  during  coverture 

are  . 

(12)  The  most  frequent  exceptions  to  the  general  rule  that  one 

spouse  is  not  responsible  for  the  other's  contracts  are  the 
cases  where  a wife  enters  into  contract  obligations  in  the 

capacity  of  her  husband's  . 

(13)  A wife  is  her  husband's  assumed  agent  when  entering  into 

reasonable  contracts  for  . 

(14)  marriages  are  those  which,  from  a legal 

point  of  view,  never  existed. 

(15)  If  the  Canadian  courts  decide  that  a person  has  a foreign 

, it  will  employ  the  foreign  matrimonial 

laws  to  decide  upon  the  validity  of  the  marriage. 

(16)  A marriage  during  a lucid  interval  of  a mentally  ill  person 

is  valid,  unless  he  has  been  certified  . 

(17)  is  the  only  ground  for  annulment  which 

does  not  render  a marriage  void  ab  initio. 

(18)  Impotence  must  not  be  confused  with  , that 

is  the  ability  to  father,  or  to  bear  a child. 


(19)  One 

of  the 

most  frequently 

used 

grounds  for  annulment  is 

that 

of 

9 

which 

is  based  on  a misrepre- 

sentation  or 

concealment  of 

some 

vital  fact  by  one  of  the 

parties. 

(20)  Children  resulting  from  a common-law  relationship  can  be 
by  the  marriage  of  the  parents. 
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EXERCISE  2 

Indicate  whether  each  statement  is  true  or  false  by  writing 
T or  F in  the  space  provided.  Be  sure  to  check  your  answers  with 
the  lesson  notes. 


1 . The  legal  consideration  in  engagement  contracts  is 
each  party's  promise  to  marry  the  other. 

2.  The  agreement  to  marry  must  be  in  writing  to  be 
enforceable . 

3.  A promise  to  marry  is  legally  binding  on  a minor. 

4.  If  one  party  breaks  the  engagement  without  just 

cause  and  without  the  other  party's  consent,  he  or 
she  is  guilty  of  a breach  of  contract. 

5.  In  Alberta,  a marriage  license  is  valid  for  a 

period  of  six  months  from  the  date  of  issue. 

6.  It  is  illegal  to  issue  a marriage  license  to  any 

person  who  is  mentally  ill. 

7.  The  clergy  are  entitled  to  a fee  of  $20.00  for  per- 
forming a marriage  ceremony  in  Alberta. 

8.  A person  who  is  sixty  years  of  age  or  older  does 
not  require  a blood  test  to  obtain  a marriage 
license . 

9.  A married  couple  cannot  sue  one  another  in  tort 

even  though  the  act  was  committed  before  the 
marriage . 

10.  A husband  and  wife  cannot  commit  the  crime  of 
conspiracy  with  one  another. 

11.  If  the  husband  disposes  of  a homestead  without 
obtaining  his  wife's  consent,  she  may  sue  him  for 
seventy-five  per  cent  of  the  value  of  the  property. 

12.  If  a man  breaks  off  an  engagement  to  be  married 
without  legal  justification,  he  can  still  demand 
that  the  engagement  ring  be  returned. 

13.  An  anullment  order  dissolves  an  existing  marriage. 

14.  If  a prohibited  degree  of  relationship  is  found  to 
exist  between  two  people,  their  marriage  is  void. 

15.  Sterility  is  grounds  for  annulment. 

16.  Alberta  law  recognizes  common-law  unions  as  valid 
marriages . 
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EXERCISE  3 

1 .  Give  three  examples  of  false  and  misleading  statements  which 
may  be  grounds  for  breaking  an  engagement  to  be  married. 

(a) 


(b) 


(c) 


2.  A marriage  is  a form  of  contract  with  certain  implied  terms 
and  conditions  to  it.  Give  three  examples  of  terms  which 
would  infringe  on  these  implied  conditions  and  which  the 
courts  would  not  allow. 

(a) 


(b) 

(c) 


3.  A marriage  ceremony  does  not  have  to  take  any  particular 
form,  but  three  things  must  occur.  What  are  these  three 
things? 

(a) 


(b) 
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4.  What  various  types  of  fraud  could  be  successfully  used  as 
grounds  for  an  annulment? 

(a)  


(b) 


(c) 


(d) 

(e) 


(f) 


(g) 


5.  Briefly  describe  the  two  types  of  annulment, 
(a) 


(b) 
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EXERCISE 


Write  two  or  more  well-organized  paragraphs  describing  the 
differences  between  a formal  and  a common-law  marriage, 
(approximately  150-200  words). 
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Case  Studies 

1.  Mary  and  Henry  are  engaged  to  be  married.  While  on  a 
visit,  Henry's  uncle  orally  promises  to  give  the  couple 
$5  000  as  a wedding  gift.  Several  other  people  are  present 
when  the  promise  is  made.  After  the  marriage,  however, 
Henry's  uncle  refuses  to  pay. 

Can  this  promise  be  enforced?  Why? 


2.  Jack  and  Helen  are  engaged  to  be  married  and  in  anticipation 
of  the  event  they  draw  up  a marriage  contract.  In  the 
contract  both  parties  agree  that  Helen  will  be  solely  respon- 
sible for  all  of  the  housekeeping. 

Could  such  a condition  in  the  contract  be  enforced? 

Why? 
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3.  Bert  and  Selma  have  been  married  for  seventeen  years  and 
have  three  children.  For  the  past  six  years  Bert  has  been 
gambling  heavily,  using  both  his  paycheck  and  money  from 
their  joint  savings  account.  As  a result  of  his  constant 
losing,  the  family  has  had  to  cut  back  on  food,  clothing 
and  entertainment  expenses.  It  has  now  come  to  the  point 
where  the  savings  account  is  depleted  and  Bert  does  not 
give  Selma  enough  money  to  feed  and  clothe  the  family. 
Selma  begins  to  charge  these  items  to  Bert’s  accounts  at 
various  stores  around  town  without  Bert's  knowledge. 

Will  he  be  forced  to  pay  for  the  debts  of  his  wife? 

Why? 


4.  Ann  is  seventeen  and  Jim  is  twenty.  They  want  to  get 
married  and  apply  for  a marriage  license.  Ann  lies  and 
claims  that  she  is  eighteen.  They  are  secretly  married  and 
go  on  a two  week  honeymoon.  Upon  their  return  Ann's 
parents  try  to  have  the  marriage  annulled  on  the  grounds 
that  she  is  a minor  and  they  did  not  consent  to  it,  but  the 
court  rejected  their  request.  For  what  reason(s)  do  you 
think  the  court  refused  to  grant  the  annulment? 
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5.  Bob  and  Joan  were  married,  but  two  weeks  later  Joan's 
behaviour  became  abusive,  argumentative  and  strange.  Even- 
tually they  separated,  Joan  leaving  home  for  varying  periods 
of  time  and  giving  no  explanation  as  to  her  whereabouts. 
Bob  applied  to  the  court  for  annulment  of  the  marriage  on  the 
grounds  of  mental  incapacity.  The  annulment  was  granted. 
What  must  Bob  have  been  able  to  prove? 


6.  A young  woman  applied  for  an  annulment  of  her  marriage. 
The  husband,  who  recently  arrived  from  Greece,  had  married 
her  in  order  to  gain  appropriate  status  for  Canadian  citizen- 
ship. Immediately  following  the  wedding  ceremony,  he  left 
her,  refusing  to  see  her  again.  What  would  be  the  grounds 
for  the  woman's  request  for  the  annulment? 
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EXERCISE  6 


In  150-200  words,  give  your  own  thoughts  on  the  following 
question . 


"Anyone  in  Canada  taking  more  than  one  spouse  at  the 
same  time  commits  the  crime  of  bigamy.  Should  bigamy  be 
a crime?" 


End  of  Lesson  9 
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DESERTION 


Cohabitation  consists  of  living  together  in  the  same 
place,  while  rendering  one  another  both  sexual  and  social 
companionship,  and  each  one  performing  the  household 
responsibilities  normally  expected;  desertion  is  not  deemed  to 
have  taken  place,  unless  all  these  features  have  terminated. 
To  constitute  desertion,  in  other  words,  a physical  separa- 
tion between  both  persons  must  have  taken  place,  coupled  with 
one  person's  intention  not  to  return  to  the  other.  One  of  these 
elements  alone  does  not  suffice. 

The  effects  of  desertion  are  varied  and  far-reaching. 
The  remaining  parent  usually  suffers  from  feelings  of 
hostility,  guilt  and  confusion.  Punitive  measures  take  prece- 
dence over  constructive  plans.  Where  a husband  deserts,  the 
destitute  wife  is  usually  obliged  to  humiliate  herself  by 
appealing  for  public  assistance.  Before  she  can  qualify  she 
is  obliged  to  take  court  action  against  her  husband  and,  if 
his  address  is  unknown,  request  a warrant  for  his  arrest. 
The  feelings  of  resentment  increase  the  marital  estrangement 
which  lead  up  to  the  desertion.  The  possibilities  of  recon- 
ciliation decrease.  The  law  provides  for  certain  protection  to 
the  family.  A husband  is  obliged  to  support  his  family  to  the 
extent  of  his  ability,  the  amount  being  set  in  many  cases  by 
a Family  Court  order,  if  he  can  be  located. 

Matrimonial  Home 


The  husband  is  technically  guilty  of  desertion,  if  he 
fails  in  his  duty  to  provide  a matrimonial  home,  which  is 
reasonably  adequate  according  to  his  circumstances. 

Intention  to  Desert 


In  addition  to  being  physically  absent,  the  second  vital 
element  of  desertion  is  the  intention  not  to  return.  This 
intention  is  assumed  to  exist  in  absent  spouses,  unless  a 
satisfactory  explanation  for  their  absence  is  established. 

The  following  are  grounds  for  being  absent  without 
committing  desertion. 


(1) 

Absence  on  business. 

(2) 

To  seek  employment. 

(3) 

For  the  good  of  one's 

health. 

(4) 

The  absent  spouse's 
of  leaving. 

insanity 

at  the 

time 

(5) 

Imprisonment,  or  attempts  to 
However,  failure  to  return 
being  released  from  prison  is 

evade  it. 
home  after 
considered 

to  be  desertion. 
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Consent 


To  constitute  desertion,  the  one  person's  departure  or 
absence  must  have  taken  place  without  the  other's  consent, 
either  expressed  or  implied.  It  follows  that,  in  order  to 
succeed,  the  deserted  person  must,  at  all  times,  be  willing  to 
take  back  the  deserter.  By  refusing  a genuine  offer  to 

return,  the  deserted  spouse  is  consenting  to  the  separation 
by  implication,  with  the  result  that  the  absence  no  longer 

constitutes  desertion. 

A deserting  husband  is  not  purged  of  his  offence  by 

making  regular  payments  to  his  deserted  wife,  nor  is  she 

deemed  to  consent  to  his  absence  by  accepting  these  payments. 


SEPARATION  AGREEMENTS 

As  many  individuals  do  not  want  to  start  divorce  pro- 
ceedings immediately,  they  often  seek  advice  about  being 
legally  separated.  Practically  speaking,  a husband  and  wife 
are  legally  separated  when  they  are  living  apart.  However, 
certain  problems  arise  if  one  spouse  decides  that  he  or  she 

wishes  to  resume  living  with  the  other,  while  the  other  does 
not.  In  a situation  where  the  husband  and  wife  are  living 
apart  they  would  be  well  advised  to  have  a lawyer  draft 
what  is  commonly  called  a Separation  Agreement.  Such  an 
agreement  is  simply  a contract  between  a husband  and  wife 
determining  certain  issues  such  as  maintenance  and  support, 
custody  of  children,  and  the  division  of  joint  assets. 

Before  such  an  agreement  can  be  entered  into,  certain 
issues  have  to  be  settled  between  the  parties: 

1 . Financial  Provisions 

Usually  a separation  agreement  will  contain 
financial  provisions,  perhaps  a promise  by  the  husband 

to  pay  maintenance  for  the  wife  and  children  for  an 

agreed  time,  or  it  may  contain  a release  of  any  claim 
for  such  payments.  Payments  may  run  for  a fixed  term 
of  years,  or  may  be  expressed  to  continue  while  both 
parents  are  alive  and  so  long  as  the  wife  does  not 
remarry.  It  used  to  be  the  style  to  include  a dum  costa 
clause,  so  that  the  wife  would  be  entitled  to  payments 

only  while  she  remained  chaste,  but  would  lose  her 
rights  to  payments  if  she  had  a sexual  relationship 
with  another  man. 

Now  separation  agreements  more  often  obligate  the 
husband  to  pay  maintenance  for  the  wife  as  long  as  she 
is  not  remarried  nor  living  with  another  man  in  a 
husband-and-wife  relationship.  This  is  called  a dum 
sole  clause,  meaning  literally  "while  alone." 
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2.  Maintenance  and  Custody  of  Children 

Maintenance  for  children  is  usually  fixed  until  the 
children  reach  a certain  age.  Often  this  age  is 

eighteen,  with  a provision  that  the  children  are 

entitled  to  maintenance  after  age  eighteen  and  until  age 
twenty-one  as  long  as  the  children  are  living  at  home 
and  attending  school  and  have  not  themselves  married. 

Custody  of  the  children  can  be  either  to  one 
parent,  or  jointly  to  both,  but  the  latter  arrangement 
tends  to  be  suitable  only  when  the  children  are  in 
their  early  teens,  and  both  parents  are  involved  and 
concerned  with  supervision  and  guidance.  Older  children 
make  their  own  decisions  and  are  not  likely  to  be  con- 
trolled by  the  agreement  of  their  parents  that  one  or 
the  other  have  custody. 

3.  Access 

Visiting  rights  can  be  undefined,  called  reasonable 
access,  or  defined,  so  that  the  parent  who  doesn't  have 

custody  is  entitled  to  visit  and  have  the  children  with 

him  or  her  at  specifically  agreed  periods.  Reasonable 
access  often  works  well,  but  it  depends  on  reasonable 

people.  When  the  parents  are  hostile  towards  each 

other,  access  should  be  defined. 

4.  Other  Provisions 

The  separation  agreement  may  contain  clauses 
covering  division  of  property,  payment  of  debts, 
responsibility  for  carrying  insurance,  release  of  any 
interest  in  each  others'  estate,  or  anything  else  that 
the  situation  may  demand. 


Enforcement 


A separation  agreement  can  be  enforced  just  like  any 
other  contract.  If  payments  are  in  default,  it  is  possible  to 
sue  on  the  contract  for  judgment  entitling  collection  by 

seizure  of  assets,  including  wages.  If,  for  example,  the 

husband  harasses  the  wife  despite  his  promise  to  leave  her 

alone,  the  wife  can  apply  for  an  injunction  restraining  the 
husband  from  continuing  his  harassment;  if  he  persists,  he 
runs  the  risk  of  a citation  for  contempt  of  court  and  a 
possible  jail  term.  A wife  who  violates  the  terms  may  dis- 

entitle herself  to  payment  of  maintenance  or  other  benefits 
under  the  agreement. 

Here  is  a partial  list  of  things  covered  in  a separation 
agreement  and  brief  comments  on  their  significance.  The  ideal 
agreement  is  one  that  clearly  sets  out  the  settlement  of  all 
the  outstanding  issues  between  the  parties.  If  there  are 
disputes,  the  agreement  should  be  specific,  even  if  in  the 
bargaining  process  the  parties  discover  further  difficulties 
over  previously  unconsidered  matters. 
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(1)  The  parties  agree  to  live  separate  and 

apart  and  not  to  annoy  one  another.  This 

is  the  most  basic  clause.  It  means  that 
neither  party  can  accuse  the  other  of 

desertion. 

(2)  The  support  provisions  for  the  wife  are 

usually  considered  separately  from  those 
for  the  children.  Children  are  usually 
supported  for  a specific  length  of  time, 
say  until  the  age  of  eighteen  or  until  they 
leave  school.  Even  if  the  wife  is  self- 
sufficient  financially,  her  lawyer  will 
usually  recommend  that  the  agreement 
include  a token  support,  perhaps  a 
dollar  a year  as  insurance  against  the 
time  when  she  may  be  out  of  work  or  ill. 
If  there  is  no  support  provision  at  all 
included  in  the  separation  agreement  (and 
later  incorporated  into  the  divorce  decree), 
there  is  little  possibility  of  increasing 
the  support  when  it  may  be  needed.  Pay- 
ments made  under  a court  order  or  an 
agreement  are  deductible  from  the  income 
of  the  person  who  pays  it  for  tax  pur- 

poses; and  conversely,  the  recipient  must 
claim  this  support  as  income. 

(3)  Custody  and  Access.  Usually  one  spouse 

gets  care,  custody  and  control  of  the 

children  and  the  other  gets  reasonable 
access.  But  the  parties  can  spell  out  in 
elaborate  detail  the  exact  nature  of  this 

arrangement. 

(4)  Cost  of  living.  In  these  days  of  infla- 

tion, everyone  wants  their  income  tied  to 
the  cost  of  living.  Many  separation  agree- 
ments contain  a clause  allowing  for  auto- 
matic inflation  adjustments,  but  this  is  a 
concession  from  the  paying  -spouse,  it  is 
not  something  that  can  be  won  in  court. 

(5)  Property  Settlement.  Provisions  under  this 

heading  can  be  enormously  complex  if  the 
parties  have  a lot  of  property.  Some  of 
the  items  to  be  considered  are  the  home, 

the  car,  the  cottage,  savings  account, 
insurance,  investments,  pensions  and 
household  items.  Is  one  of  the  parties  to 

get  the  use  of  the  house,  for  example, 

until  a future  sale?  If  so,  who  is 
responsible  for  taxes,  insurance,  utilities 
and  maintenance? 
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(6)  Debts.  The  separation  agreement  negotia- 
tions are  an  appropriate  time  to  review 
the  debts  of  the  parties,  whether  personal 
or  joint.  These  will  obviously  limit  the 
ability  of  the  family  to  support  two  house- 
holds. 

(7)  How  long  do  the  terms  last?  Unless  the 
separation  agreement  specifies  to  the  con- 
trary, its  terms  lapse  at  the  time  of 
divorce.  The  court  may  incorporate  the 
support  and  custody  provisions  into  the 
divorce  decree,  but  the  rest  of  the  terms 
lapse . 


The  Advantages  of  a Separation  Agreement 

(1)  It  releases  spouses  from  the  duty  to 
cohabit  (to  live  together). 

(2)  Either  a separation  agreement  or  a court 
order  is  needed  to  claim  periodic  mainte- 
nance payments  as  income  tax  deductions. 

(3)  The  parties  won't  have  to  go  to  court  to 

argue  property,  maintenance,  custody, 

etc.,  unless  they  disagree  with  the  con- 
tract. In  the  case  of  divorce,  the 

petitioner  (the  spouse  asking  for  the 
divorce)  must  appear  at  the  trial  of  the 
divorce  action. 

(4)  The  separation  agreement  can  cover  many 
more  matters  and  is  more  flexible  than  a 
court  order  could  be. 

(5)  The  agreement  is  considered  a very  import- 
ant document  if  a couple  divorces.  The 
judge  at  the  divorce  trial  will  usually 
(but  not  always)  follow  the  terms  of  the 
agreement  on  maintenance,  or  will  make  it 
part  of  the  order  granting  the  divorce. 
When  the  agreement  is  made  a part  of  the 
order  granting  the  divorce  it  is  referred 
to  as  the  minutes  of  settlement. 


The  Disadvantages  of  a Separation  Agreement 

(1)  It  can  take  a lot  of  time  and  money  to 
enforce  the  agreement  if  the  other  spouse 
no  longer  wishes  to  abide  by  its  terms. 

(2)  The  courts  will  not  enforce  some  agreements 
at  all.  For  instance,  parents  do  not  have 
the  right  to  agree  not  to  request  support 
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or  not  to  pay  support  for  their  children. 

There  are  limitations  on  the  parents’ 
ability  to  give  up  rights  given  to  them 
by  law. 

(3)  An  agreement  does  not  end  the  marriage. 

(4)  If  the  parties  divorce,  the  judge  does  not 
have  to  follow  the  agreement  on  custody 
and  maintenance  of  children,  or  the 
agreement  on  spousal  maintenance. 

(5)  It  can  be  difficult  to  change  the  agree- 
ment. 

(6)  Both  parties  must  consent  to  the  separa- 
tion agreement.  One  spouse  cannot  force 
the  other  to  agree  to  it. 

(7)  The  wife  may  suffer  if  either  of  these  two 
clauses  is  included: 

(a)  the  dum  casta  clause,  whereby  the 
wife  receives  maintenance  only  if 
she  does  not  have  sexual  intercourse 
with  anyone  else;  or 

(b)  the  dum  sole  clause,  whereby  pay- 
ments are  made  only  until  she 
remarries  or  lives  in  a common-law 
relationship . 

Access  and  Custody 

A fight  over  access  can  be  just  as  expensive  and  bitter 
as  a custody  dispute.  The  terms  of  access  are  important  and 
there  is  very  little  guidance  about  this.  A rough  rule  of 
thumb  might  be  one  or  two  days  every  other  week  and  two 

weeks  in  the  summer.  Judges  and  lawyers  prefer  not  to  get 
involved  by  simply  stating  that  reasonable  access  will  be 

arranged  between  the  parties-  But  it  is  precisely  situations 
in  which  the  parties  cannot  agree  that  end  in  a court  fight. 

Access  is  easy  for  an  angry  custodial  parent  to  sabo- 

tage: it  just  happens  that  the  children  have  church  camp  on 
those  weekends  when  the  non-custodial  parent  comes  to  visit. 

It  is  usually  impossible  to  prove  such  deliberate  scheming  in 
court  and  few  judges  would  agree  to  reverse  the  custody 
provisions  or  jail  an  offending  parent  for  contempt  on  flimsy 
suspicions.  The  good  will  of  the  custodial  spouse  is  absolutely 
essential  to  the  long  run  success  of  access  provisions. 

The  most  reliable  rule  in  custody  disputes  is  that  a 
mother  will  get  custody  of  young  children.  Secondly,  the 
courts  are  loath  to  move  children.  Actual  or  defacto  custody 
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is  very  important.  The  parent  who  comes  to  trial  having  kept 
the  children  for  the  previous  ten  months  can  parade  into  the 
witness  box  all  the  neighbors  who  will  say  what  a wonderful 
parent  he  or  she  has  been.  The  other  party  can  only  explain 
hypothetical  plans:  a new  apartment,  a tight  budget  for 

babysitters  or  daycare,  housekeepers,  etc.  It’s  hard  to  make 
this  sound  attractive,  but  these  are  not  hard  and  fast  rules. 
The  parent  who  has  got  a good  case  and  a sympathetic  judge, 
can  win. 

A judge  may  ask  the  older  children  where  they  want  to 

live.  This  is  usually  done  in  the  judge's  office,  not  in 

court,  and  in  the  presence  of  the  lawyers,  but  not  the 
parents.  Younger  children  should  not  be  encouraged  to  express 
their  opinions,  because  of  the  great  danger  to  them  if  their 
preferences  are  overruled  and  they  are  made  to  feel  guilty 
about  betraying  the  parent  they  now  have  to  live  with. 

Many  situations  besides  the  break-up  of  a marriage 
may  give  rise  to  custody  disputes.  Grandparents  who  have 
cared  for  a child  since  birth  while  an  indifferent  mother  or 
father  enjoys  the  good  life  may  refuse  to  return  the  child 
when  the  parent  decides  to  settle  down.  The  law  is  unclear 
whether  or  not  a natural  parent  has  prior  claim  to  custody 
over  a foster  parent,  but  if  there  should  be  some  bias  toward 

the  natural  parent  in  practice,  foster  parents  still  have  a 

good  chance  legally.  As  in  regular  cases,  defacto  custody 
and  the  child's  wishes  are  important. 


Commonly,  the  defacto  father  wants  to  adopt  his  wife's 
children  by  a previous  marriage.  If  the  natural  father 
objects,  the  couple  can  apply  to  the  court  to  dispense  with 
his  consent.  The  grounds  would  have  to  be  the  natural 
father's  long-standing  disinterest  in  his  children,  not  simply 
the  non-payment  of  maintenance.  Theoretically,  the  natural 
father  has  a prior  right  to  maintain  the  legal  relationship 

with  his  children. 

The  father  of  an  illegitimate  child  has  a very  uncertain 
claim  to  access  or  custody  of  his  offspring.  He  is  not  pre- 
cluded as  he  once  was  by  the  strict  rule  which  said  that  the 
natural  mother  of  illegitimate  children  had  all  the  rights  of 
guardianship  and  custody.  If  he  can  show  his  own  continued 
care  and  prove  that  the  mother  has  been  irresponsible,  he 
might  win.  He  has  a right  to  be  a party  to  child  welfare 

proceedings  regarding  the  child  if  he  has  been  supporting 

the  child.  This  means  he  can  appear  in  court  and  claim 

custody  or  block  an  adoption. 

A separation  agreement  is  a contract  and  will  be 
enforced  as  such.  The  Alberta  courts  have  no  power  to  vary 
a voluntary  separation  agreement  except  in  the  light  of  a 
totally  unexpected  change  in  circumstances. 
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A separation  agreement  is  a contract  and  the  ordinary 
rules  of  interpretation  of  contract  must  be  applied;  a contract 
has  existence  by  act  of  the  parties,  and  it  is  their  joint 
misfortune  if  they  have  proved  so  inept  as  to  fail  to  express 
their  intentions  accurately. 

NOTE:  No  agreement  by  the  parents  can  absolve  the  court 

from  considering  an  infant's  welfare  and  making  such  orders 
as  may  be  necessary. 


Decree  of  Judicial  Separation 

In  Alberta  it  is  possible  to  sue  for  a decree  of  judicial 
separation.  This  is  a court  order  declaring  that  the  parties 
no  longer  need  live  together  as  husband  and  wife,  and  fixing 
terms  of  maintenance,  custody  and  access.  This  is  often  con- 
fused with  a separation  agreement,  and  is  what  some  people 
mean  when  they  speak  of  a legal  separation.  It's  a useful 
remedy  when  the  right  to  cohabitation  has  ended  because  of 
a marital  offence,  such  as  adultery,  cruelty,  or  desertion, 
and  the  offending  party  refuses  to  enter  into  a separation 
agreement. 


An  official  separation  order  releases  the  couple  from  the 
obligation  of  living  together,  but  it  does  not  entitle  them  to 
marry  anyone  else  during  the  other's  lifetime.  After  a 
judicial  separation  or  after  entering  into  a separation  agree- 
ment, neither  person  can  technically  be  found  guilty  of 
deserting  the  other.  The  husband  can  no  longer  be  held 
legally  responsible  for  the  payment  of  necessities  purchased 
by  his  estranged  wife,  provided  he  continues  maintaining 
her  financially,  according  to  the  terms  of  the  separation 
agreement. 

A judicial  separation  may  be  granted  by  the  court  at 
the  request  of  one  marriage  partner,  even  against  the  wishes 
of  the  other,  provided  there  exists  certain  grounds.  A separa- 
tion might  be  requested  for  any  of  the  following  reasons: 

(1)  the  petitioner  does  not  believe  in  divorce, 
on  religious  or  other  grounds; 

(2)  it  is  not  possible,  or  too  difficult,  or  too 
expensive  to  get  a divorce; 

(3)  the  petitioner  cannot  satisfy  the  necessary 
domicile  requirement  for  a divorce; 

(4)  the  petitioner  does  not  have  sufficient 
grounds  for  divorce; 

(5)  it  might  be  to  the  petitioner's  financial 
advantage  to  remain  married  to  a spouse 
who  is  likely  to  predecease  him  or  her; 
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(6)  the  required  length  of  time,  which  would 
entitle  the  parties  to  a divorce,  has  not 
yet  lapsed;  or 

(7)  the  petitioner  hopes  for  a possible 

reconciliation. 

The  Court  of  Queen's  Bench  in  Alberta  has  jurisdiction 
with  regard  to  judicial  separation  and  related  matters  over 
parties  who  are  domiciled  or  resident  in  the  province  at  the 
time  of  commencement  of  the  action,  or  who  had  a matrimonial 
home  in  the  province  when  their  cohabitation  ceased  or  the 
events  occurred  on  which  the  claim  for  separation  is  based. 

A judicial  separation  will  be  ordered  by  the  court  if  it 
finds  that  either  the  husband  or  the  wife,  since  the  solemni- 
zation of  the  marriage,  has  been  guilty  of: 

(1)  Cruelty.  It  consists  of  the  respondent 

party  to  the  marriage  treating  the  peti- 
tioner with  physical  or  mental  cruelty  of 
such  a kind  as  to  render  intolerable  the 
continued  cohabitation  of  the  spouses. 

(2)  Unjustified  desertion  for  at  least  two 

years . 

(3)  Failure  to  comply  with  a judgment  for 

restitution  of  conjugal  rights.  Where  deser- 
tion constitutes  grounds  for  a judicial 

separation,  it  must  have  lasted  for  two 
years.  This  period  can  be  shortened, 

however,  if  the  following  procedure  is 
adopted: 

(a)  The  deserted  person  makes  a written 
demand  for  a resumption  of  cohabita- 
tion to  the  other  person.  Making  this 
request  is  a step  which  can  be 
omitted,  if  the  circumstances  of  the 
case  show  that  such  a demand  is 
obviously  useless,  for  example,  if 
the  deserter  has  lodged  a petition  for 
divorce. 

(b)  If  the  deserter  has  not  responded  to 
this  demand  favourably,  the  deserted 
person  seeks  from  the  court  a judg- 
ment, ordering  a Restitution  of  Con- 
jugal Rights.  This  order  will  not  be 
granted  against  someone  who  is  away 
just  for  a holiday,  etc. 

(c)  The  deserter's  non-compliance  with 
the  order  is  tantamount  to  two  year's 
desertion,  for  judicial  separation 
purposes. 
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If  the  deserter  complies  with  the  order  by 
returning,  he  or  she  cannot  be  compelled 
to  resume  sexual  intercourse. 

(4)  Sodomy  or  bestiality,  actual  or  attempted. 

(5)  Adultery  which  is  voluntary  sexual  inter- 
course between  a married  man  and  someone 
other  than  his  wife  or  between  a married 
woman  and  someone  other  than  her 
husband. 


DIVORCE 


A divorce  is  the  legal  process  by  which  a valid 

marriage  may  be  dissolved.  The  term  is  also  used  to  mean 
the  judgment  (properly  called  decree)  that  dissolves  the 
marriage. 

The  party  who  starts  the  divorce  proceedings  is  called 

the  petitioner,  and  the  other  is  called  the  respondent.  There 
may  be  more  than  one  respondent;  one  of  them  will  always 
be  the  spouse  of  the  petitioner,  together,  say,  with  a person 

with  whom  it  is  alleged  that  adultery  occurred  (the 

co-respondent) . 

Divorce  actions  are  conducted  in  the  Court  of  Queen's 
Bench  according  to  the  Divorce  Act,  which  is  a federal  act 
applicable  to  all  provinces  of  Canada. 
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The  Canada  Divorce  Act 

Under  the  Divorce  Act,  the  grounds  for  divorce  are 
classified  under  two  headings:  matrimonial  offences  and 

marriage  breakdown. 

The  matrimonial  offences  exist  where  the  respondent: 

(a)  has  committed  adultery; 

(b)  has  been  guilty  of  sodomy,  bestiality,  or 
rape,  or  has  engaged  in  a homosexual  act; 

(c)  has  gone  through  a form  of  marriage  with 
another  person;  or 

(d)  has  treated  the  petitioner  with  physical  or 
mental  cruelty  of  such  a kind  as  to  render 
intolerable  the  continued  cohabitation  of 
the  spouses. 


The  marriage  breakdown  section  of  the  Divorce  Act  lists 
the  following: 

(a)  imprisonment  for  an  aggregate  of  not  less 

than  three  years  in  the  five  years  imme- 
diately preceeding  presentation  of  the 
petition ; 

(b)  imprisonment  for  at  least  two  years  imme- 

diately preceeding  presentation  of  the 
petition  following  conviction  of  an  offence 
for  which  the  respondent  was  sentenced 
to  imprisonment  for  ten  years  or  more, 
provided  that  all  appeals  against  convic- 
tion or  sentence  have  been  exhausted; 

(c)  gross  addiction  of  the  respondent  to 

alcohol  or  a narcotic  drug  for  not  less 
than  three  years  immediately  preceeding 
presentation  of  the  petition,  with  no  rea- 
sonable expectation  of  rehabilitation  in  the 
foreseeable  future; 

(d)  disappearance  of  the  respondent  for  not 
less  than  three  years  immediately  preceed- 
ing presentation  of  the  petition,  provided 
that  the  petitioner  has  no  knowledge  of 
or  information  about  the  respondent  and 
has  been  unable  to  locate  the  respondent 
during  that  period; 

(e)  non-consummation  of  the  marriage  for  a 

period  of  not  less  than  one  year,  where 
the  respondent  has  been  unable  by  reason 
of  illness,  disability,  or  refusal  to  con- 
summate the  marriage;  and 
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(f)  where  the  spouses  have  been  living  sepa- 
rate and  apart  for  not  less  than  three 
years  immediately  preceeding  presentation 
of  the  petition,  or  living  separate  and 
apart  for  at  least  five  years  if  the 
petitioner  deserted  the  respondent. 


Adultery 

Adultery  is  voluntary  sexual  intercourse  by  a married 
person  with  someone  of  the  opposite  sex  other  than  his  or 
her  spouse.  It  is  the  most  basic  offense  against  the  tradi- 
tional marriage  contract  and  need  only  occur  once  for  the 
wronged  person  to  use  it  as  grounds  for  divorce.  The  decision 
to  take  action  is,  of  course,  up  to  the  individual  who  could 
always  decide  to  overlook  an  isolated  incident.  However,  if 
a person  did  overlook  such  an  incident  and  continued  to  live 
normally  with  the  spouse,  that  particular  transgression  could 
not  be  used  later  as  grounds  for  divorce. 

The  petitioner  in  a divorce  case  involving  adultery  has 
the  burden  of  proving  that  the  respondent  actually  committed 
adultery  with  a third  person,  the  co-respondent.  This  can 
be  difficult  for  many  reasons,  one  of  them  being  that  both 
the  respondent  and  the  co-respondent  can  legally  refuse  to 
admit  to  the  act  of  adultery  by  resorting  to  the  privilege  of 
avoiding  self-incrimination.  In  the  absence  of  absolute  proof, 
the  judge  will  accept  what  is  called  a balance  of  probabili- 
ties in  divorce  cases. 

If  the  respondent  and  co-respondent  are  co-operative  and 
admit  to  adultery,  the  judge  will  usually  grant  a divorce 
without  the  need  for  further  evidence.  However,  the  court 
may  also  want  some  independent  evidence  supporting  such  an 
admission.  Eyewitness  testimony  to  the  adultery  is  rare. 
Canadian  judges  would  frown  upon  such  sensational  evidence 
as  photographs  claiming  to  show  an  adulterous  sex  act  in 
progress.  Taken  by  cunning  or  surprise,  such  evidence  would 
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strongly  suggest  conspiracy  and  might  bring  a charge  of 
breaking  and  entering.  Individuals  do  not  need  to  go  to 
such  dramatic  and  distasteful  extremes  to  prove  adultery.  Any 
of  the  following  will  serve  as  supporting  evidence: 

(1)  show  that  there  is  undue  familiarity 

between  the  respondent  and  the  co-respon- 
dent, coupled  with  evidence  that  they 
were  together  in  privacy  for  a long 

period,  particularly  at  night; 

(2)  show  that  the  two  people  concerned  have 

lived  together  in  the  same  house  or  apart- 
ment and  passed  themselves  off  to  their 

neighbors  as  husband  and  wife; 

(3)  show  that  a respondent  wife  has  had  a 

child  if  either  her  husband  happens  to  be 
sterile  or  it  appears  that  the  husband 
could  not  have  had  intercourse  with  the 
wife  during  the  time  when  the  child 

might  have  been  conceived;  or 

(4)  show  that  the  respondent  was  named  as  a 

co-respondent  in  another  and  successful 
divorce  proceeding. 


The  petitioner  must  make  a serious  attempt  to  find  out 
the  name  of  the  person  with  whom  the  spouse  is  supposed  to 
have  committed  adultery.  Failure  to  establish  the  identity  of 
the  co-respondent  will  not,  however,  eliminate  chances  of 
obtaining  the  divorce  if  the  other  circumstances  warrant  the 
grant. 


Bars  to  Divorce 


The  Divorce  Act  sets  down  certain  circumstances  in  which 
the  court  may  refuse  to  grant  a divorce  decree  despite  the 

establishment  of  grounds  for  divorce.  These  circumstances 
are  often  referred  to  as  "bars".  Among  the  most  common  are 

collusion,  connivance  and  condonation. 

Collusion  is  an  agreement,  or  conspiracy,  involving  the 

petitioner  that  is  intended  to  deceive  the  court.  It  would 

cover  any  arrangement  to  either  fabricate  or  suppress  evi- 
dence. The  court  must  dismiss  a divorce  petition  if  it  finds 
that  collusion  exists.  Clear  examples  of  collusion  would 

include  an  agreement  between  the  petitioner  and  the  respon- 

dent that  the  latter  would  commit  adultery  in  order  to  provide 
grounds  for  divorce,  or  an  agreement  that  the  respondent 
will  not  fight  against  the  petition  as  well  as  he  or  she 

might.  If  the  court  suspects  collusion  it  can  call  in  an 

official,  known  as  Her  Majesty's  Proctor,  who  will  investi- 
gate. If  the  suspicion  is  confirmed,  the  judge  will  not  grant 
the  divorce. 
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Connivance  occurs  when  one  marriage  partner  encour- 
ages, aids  or  permits  the  other  to  perform  an  act  that  can 
then  be  used  as  grounds  for  divorce.  Connivance  sometimes 
arises  in  divorce  petitions  presented  on  grounds  of  adultery, 
unnatural'  sex  offences,  bigamy,  or  cruelty.  For  example,  a 
wife  wanting  to  be  free  to  marry  someone  else  might  arrange 
for  her  husband  to  spend  a well-documented  weekend  with 
another  woman.  If  the  court  decides  that  connivance  exists, 
it  will  dismiss  the  petition  — unless  it  feels  that  the  public 
interest  would  be  better  served  by  granting  the  decree. 

Condonation  describes  the  circumstances  where  one 
marriage  partner  knows  of  but  overlooks  (condones)  some  past 
misconduct  of  the  other  partner  and  acts  in  a manner  that 
shows  that  the  transgression  has  been  forgiven.  In  other 
words,  the  court  won't  let  you  forgive  an  incident  and  then 
later  decide  to  use  it  in  a divorce  petition.  If  husband  and 
wife  resume  their  normal  marital  relationship  following  such 
an  incident,  the  court  may  consider  that  to  be  sufficient 
evidence  of  condonation,  but  not  necessarily.  The  Divorce  Act 
states  that  the  continuation  or  resumption  of  cohabitation 
during  any  single  period  of  up  to  90  days  in  a genuine 
attempt  at  reconciliation  does  not  constitute  condonation. 
Most  judges  would  normally  dismiss  a petition  for  divorce  if 
there  was  condonation.  But  they  are  permitted  discretion  to 
decide  if  the  divorce  would,  after  all,  be  in  the  best  public 
interest. 


Jurisdiction 


In  order  to  deal  with  a petition  for  divorce,  the  court 
must  have  jurisdiction  to  do  so.  In  all  provinces  of  Canada 
only  the  highest  trial  court  of  that  province  has  this  juris- 
diction. 

Jurisdiction  also  depends  on  the  petitioner  being  domi- 
ciled in  Canada.  In  order  to  have  Canadian  domicile,  the 
petitioner  must  be  physically  resident  in  Canada  with  the 
intention  of  making  a permanent  home  here.  The  Divorce  Act 
also  establishes  that  a married  woman  has  her  own  domicile 
separate  from  her  husband's  which  changes  the  old  common- 
law  rule  that  a married  woman,  wherever  she  may  reside, 
has  the  domicile  of  her  husband. 

In  addition,  the  court  of  a particular  province  has 
jurisdiction  to  hear  a divorce  petition  if  either  the  petitioner 
or  respondent  has  been  ordinarily  resident  in  that  province 
for  at  least  one  year  immediately  preceeding  the  presentation 
of  the  petition,  and  actually  physically  resident  in  that 
province  for  at  least  ten  months  of  that  year. 

If  all  the  requirements  of  jurisdiction  cannot  be  satis- 
fied, the  petition  will  be  refused  by  the  trial  judge,  even 
though  the  grounds  for  divorce  may  be  perfectly  valid. 
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The  Divorce  Lawsuit 


The  Canadian  legal  system  places  divorce  in  the  con- 
text of  a formal  lawsuit.  Here  is  an  outline  of  the  steps  in 
getting  a typical  divorce  case  to  trial. 


Proceedings  Before  Trial 

The  petitioner  starts  proceedings  by  presenting  a peti- 
tion for  divorce.  Actually,  two  documents  are  needed,  a 
petition  that  contains  vital  statistics  about  the  marriage  and 
any  children,  the  grounds  on  which  the  divorce  is  sought, 
and  a statement  of  the  relief  claimed;  and  a notice  of  peti- 
tion that  gives  formal  warning  that  a petition  has  been 
commenced,  and  lets  the  respondent  know  what  must  be  done 
if  the  petition  is  to  be  disputed. 

A petition  is  presented  when  a copy  is  filed  at  the 
appropriate  court  office,  in  the  form  prescribed  by  the  rules 
of  the  superior  court  of  the  province  in  which  the  petition 
has  been  commenced,  and  on  payment  of  the  fees  demanded 
for  presenting  a petition.  If  a copy  of  the  marriage  certifi- 
cate is  available,  it  is  filed  with  the  court  office  when  the 
petition  is  presented. 

The  petition  and  notice  of  petition  must  then  be  served 
on  the  respondent( s ) , usually  by  delivery  of  copies  of  these 
documents  to  the  respondent( s ) in  person. 

It  frequently  happens  that  a respondent  cannot  be  per- 
sonally served  with  these  papers.  In  some  cases  it  is  impos- 
sible to  do  so,  for  instance  where  the  ground  for  divorce  is 

that  the  respondent  spouse  has  disappeared  for  at  least  three 
years;  or  it  may  simply  be  that  the  respondent  is  trying  to 
evade  service  of  the  documents.  This  can  be  solved  by  an 
application  to  permit  the  documents  to  be  served  by  sub- 
stitutional service,  that  is,  by  a method  other  than  personal 
service.  The  petitioner  can  obtain  an  order  that  the  docu- 
ments be  served  by  delivering  them  to  a relative  of  the 
respondent,  by  mailing  them  to  the  respondent,  or  by 

advertising  in  a newspaper  that  a petition  has  been 

commenced. 

Sometimes,  in  cases  where  the  divorce  is  sought  on  the 
grounds  of  adultery,  the  petitioner  doesn't  know  the  name  of 
the  person  with  whom  adultery  occurred.  In  a situation  like 

this,  before  starting  the  petition,  the  spouse  can  make  an 
application  to  court  for  permission  to  issue  a petition  with- 
out naming  the  co-respondent. 

Besides  claiming  dissolution  of  the  marriage,  the  peti- 
tion may  also  claim  corollary  relief,  which  includes  mainte- 
nance (money  for  the  support  of  either  spouse  and/or  child- 
ren), custody  of  children,  and  visiting  rights  to  children. 
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Official  Guardian's  Report 

In  all  divorce  cases  where  there  are  children,  the 
Official  Guardian  (an  officer  of  the  provincial  government 
charged  with  the  responsibility  for  the  legal  rights  of 
children)  will  conduct  an  investigation. 


Following  service  of  documents,  the  Official  Guardians' 
office  sends  a financial  questionnaire  to  the  spouses,  and 
refers  the  investigation  to  a social  worker  employed  at  a 
convenient  Children's  Aid  Society.  The  worker  will  make  an 
appointment  to  interview  the  spouses,  and  will  file  a report 
verified  by  affadavit. 


The  Official  Guardians'  office  will  mail  to  the  lawyer 
for  the  respondent,  an  original  and  four  copies  of  the  report, 
and  will  request  an  admission  of  service  and  return  of  the 
original  report,  which  will  be  filed  with  the  court. 


Three  copies  of  the  report  of  the  Official  Guardian  and 
the  supporting  affadavit  shall  be  served  on  the  petitioner 
within  thirty  days  of  the  service  of  the  petition  upon  the 
Official  Guardian.  However,  no  penalty  is  provided  for  late 
delivery  of  the  report  by  the  Official  Guardian. 


Considerable  latitude  is  given  to  Offical  Guardians  in 
preparing  their  reports  in  custody  actions  and  they  may 
properly  contain  heresay  statements  so  long  as  they  are 
relevant  to  the  issues  before  the  court. 


The  petitioner  serves  one  copy  of  the  report  on  the 
respondent  spouse  by  ordinary  mail  to  the  last  known 
address,  unless  such  service  is  dispensed  with  by  the  court, 
and  files  proof  of  service  in  the  court  office  where  the 
notice  of  petition  was  issued. 


Some  problems  may  arise  in  figuring  out  just  who  is  a 
child  or  child  of  the  marriage  within  the  meaning  of  the 
Divorce  Act.  The  definition  includes  any  person  to  whom  the 
husband  and  wife  stand  as  parents,  including  an  adopted 
child,  a natural  child  of  one  party  where  the  other  has  a 
parental  relationship  with  the  child,  and,  conceivably,  a 
foster  child  with  whom  both  parties  have  such  a relationship. 
A child  of  the  marriage  is  a child  under  the  age  of  sixteen 
or  over  the  age  of  sixteen  if  the  child  is  dependent  on  the 
parties  because  of  illness,  disability,  or  other  cause.  It  is 
clear  that  a child  entirely  dependent  because  of  attendance 
at  school  will  qualify  at  least  to  age  eighteen. 
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The  Pleadings 

After  the  petition  has  been  served,  each  respondent  has 
a specified  period,  usually  twenty  days,  to  deliver  an 

answer.  This  is  a document  that  may  admit  parts  of  the 
petition  and  deny  others,  dispute  the  petition  in  whole  or  in 
part,  and  many  contain  a counter-petition,  that  is,  a claim 

by  the  respondent  spouse  for  a divorce  and  corollary  relief. 
The  answer  and  counter-petition  are  delivered  by  serving  a 

copy  of  the  document  on  the  petitioner  or  on  the  petitioner's 
lawyer,  and  by  filing  a copy  at  the  court  office  where  the 
petition  was  commenced.  Of  course,  the  original  petitioner  has 
the  right  to  reply  to  the  answer  and  counter-petition,  but 
that's  the  end  of  such  documentation.  The  petition,  answer, 
counter-petition  and  reply  are  collectively  called  the 

pleadings. 

When  the  pleadings  have  all  been  delivered,  the  case 
will  be  entered  on  a list  of  divorces  awaiting  trial.  If  no 

answer  has  been  delivered,  the  petition  is  undefended,  and 
may  be  entered  for  trial  when  the  time  for  delivering  an 

answer  has  expired.  The  case  is  entered  for  trial  by 
"passing  a record,"  filing  with  the  court  office  copies  of  all 
the  pleadings  and  by  paying  a fee. 


Interim  Corollary  Relief 

It  may  be  necessary  to  get  an  order  for  corollary  relief 
while  the  trial  is  pending.  This  is  done  by  an  application 
for  interim  corollary  relief,  started  by  a notice  served  on 
the  opposite  party  or  their  lawyer.  The  notice  is  almost 
invariably  accompanied  by  an  affadavit  (a  statement  in 
writing,  the  truth  of  which  is  sworn  to  by  the  person  signing 
it),  setting  out  the  facts  in  support  of  the  claim  for  interim 
corollary  relief.  The  other  party  may  file  their  own  affadavit 
opposing  the  claim  for  interim  corollary  relief  by  denying, 
contradicting  or  clarifying  the  applicant's  affadavit.  Often 
the  parties  are  cross-examined  under  oath  on  their  affadavits 
by  a procedure  that  brings  both  parties  and  the  opposing 
lawyers  face  to  face  in  the  office  of  a court  reporter.  The 
transcripts  of  the  cross-examination , together  with  copies  of 
all  the  papers  filed  with  the  court  in  that  case,  are  then 
used  to  present  and  argue  the  application. 

An  order  for  interim  corollary  relief  may  be  changed  in 
the  event  of  a material  change  in  circumstances  prior  to 
trial,  by  bringing  it  back  for  review  by  the  court  which 
made  the  order  originally. 

The  Divorce  Act  provides  in  Section  10  — Where  a 
petition  for  divorce  has  been  presented,  the  court  having 
jurisdiction  to  grant  relief  in  respect  thereof  may  make  such 
interim  orders  as  it  thinks  fit  and  just: 
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(1)  for  the  payment  of  alimony  or  an  ailimen- 

tary  pension  by  either  spouse  for  the 
maintenance  of  the  other  pending  the 

hearing  and  determination  of  the  petition, 
accordingly  as  the  court  thinks  reasonable 
having  regard  to  the  means  and  needs  of 
each  of  them; 

(2)  for  the  maintenance  of  and  the  custody, 

care  and  upbringing  of  the  children  of 
the  marriage  pending  the  hearing  and 

determination  of  the  petition;  or 

(3)  for  relieving  either  spouse  of  any  sub- 

sisting obligation  to  cohabit  with  the 
other. 


The  respondent  spouse  may  submit  to  payment  of  interim 
alimony  in  the  amount  demanded  in  the  petition,  by  giving 
notice  thereof  before  the  answer  is  due,  and  in  that  case  no 
motion  for  interim  alimony  shall  be  made  until  there  has 
been  a default  in  payment,  and  in  case  of  default,  affadavits 
being  filed  verifying  the  endorsement  and  notice  and  the 
default,  an  order  for  payment  of  the  sum  demanded  shall  be 
issued. 


Alternatively,  the  respondent  may  give  notice  in  writing 
that  he  or  she  submits  to  pay  the  sum  less  an  amount  deemed 
proper  and  named  in  his  or  her  notice.  If  the  petitioner 
accepts  the  amount  as  sufficient,  the  defendant  shall  pay  that 
sum  as  interum  alimony,  and  no  order  for  interim  alimony 
shall  be  made  until  there  has  been  a default  in  payment. 

Payment  of  interim  alimony  and  maintenance  are  deduct- 
ible from  the  taxable  income  of  the  payer,  and  constitute 
taxable  income  to  the  payee. 


Examination  for  Discovery 

It  may  be  advisable  to  have  a pre-trial  examination  of 
the  parties,  called  an  examination  for  discovery,  conducted 
under  oath  at  the  office  of  a court  reporter.  The  examination 
for  discovery  explores  the  evidence  to  be  presented  at  trial, 
and  is  often  used  to  secure  admissions  from  the  other  side 
that  may  be  useful  later  on.  The  transcript  of  the  examina- 
tion for  discovery  can  be  used  as  evidence  at  trial  by 
reading  into  the  trial  record  such  portions  of  it  as  are 
useful,  or  by  invoking  it  as  an  aid  to  cross-examination  of 
a party  whose  testimony  at  trial  differs  from  testimony  given 
at  the  previous  examination. 
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Method  and  Proof  of  Service 

Unless  otherwise  ordered  by  a judge,  the  notice  of 
petition,  the  petition  and  all  papers  required  to  be  served 
must  be  served  on  each  respondent  personally.  Service  of 
these  documents  must  be  done  by  someone  other  than  the 
petitioner. 


The  preferred  practice  is  to  have  the  documents  served 
on  the  respondent(  s ) by  a sheriff's  officer,  since  the  trial 
judge  would  ordinarily  accept  the  affadavit  of  service  of  a 
sheriff's  officer  without  further  proof.  If  the  documents  are 
not  served  by  a sheriff's  officer,  the  petitioner  should  have 
present  at  the  trial  and  ready  to  testify,  the  person  who 
served  the  documents. 


Where  service  may  be  made  substitutionally  upon  a 
person  other  than  the  respondent,  it  is  good  practice  to  have 
it  done  by  the  sheriff's  officer.  If  substituted  service  may 
be  made  by  mailing  or  advertising,  it  will  ordinarily  be 
sufficient  if  the  necessary  proceedings  are  taken  by  the 
lawyer  for  the  petitioner,  and  affadavits  prepared  in  the 
lawyer's  office. 


Rule  790  of  the  Divorce  Act  provides  that  the  petition 
and  notice  of  petition  shall  be  served  upon  the  respondent 
spouse  within  sixty  days  of  filing  the  petition,  or  within  such 
further  time  as  the  court  may  allow. 

Rule  802  states  that  where  there  has  been  default  of 
answer,  no  decree  shall  be  pronounced  unless  it  is  clearly 
shown  at  the  hearings  that  the  respondent  in  the  proceedings 
was  duly  served. 


Affadavits 

All  affadavits  must  be  sworn  before  an  appropriate 
official.  An  appropriate  official  is  one  of  the  following: 

1 . A commissioner  for  oaths 

This  includes  all  lawyers.  In  addition,  every 
court  registry  usually  has  one  or  more  commissioners  on 
staff  who  will  swear  your  affadavit. 

2.  All  notaries  public 

Notaries  and  lawyers  may  charge  a small  fee  for 
swearing  affadavits.  Court  officials  will  not  charge  for 
this  service. 
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Service  of  Documents  Out  of  the  Jurisdiction 

If  the  documents  must  be  served  out  of  the  jurisdiction 
in  another  province,  service  can  usually  be  effected  through 
the  sheriff  for  the  county  in  which  the  respondent  lives « The 
Canada  Law  List  contains  the  names  and  addresses  of  every 
sheriff  in  Canada.  In  a case  where  documents  must  be  served 
outside  of  Canada,  the  Department  of  External  Affairs  will 
arrange  for  service  in  any  country  which  has  a protocol  with 
Canada  for  this  purpose.  The  Department  will  not  undertake 
to  effect  service  unless  provided  with  full  instructions  in 
both  English  and  the  language  of  the  country  in  which 
documents  will  be  served. 

The  fastest  method  of  effecting  service  outside  of 

Canada  is  through  direct  correspondence  with  a local  lawyer. 
It  is  usually  possible  to  find  a lawyer  who  will  correspond 
in  English  and  who  can  be  instructed  to  have  the  affadavit 
of  service  sworn  at  the  Canadian  Embassy  or  legation,  thus 
assuring  proper  testification  of  the  affadavit. 


Adjournment 

Before  proceeding  to  the  hearing  of  evidence  the  court 
must  enquire  to  the  possibility  of  reconciliation,  unless 
the  circumstances  of  the  case  are  of  such  a nature,  e.g. 
disappearance,  that  it  would  clearly  not  be  appropriate  to 
do  so.  If  at  that  stage  or  at  any  later  stage  it  appears  to 
the  court  from  the  nature  of  the  case,  the  evidence  or  the 
attitude  of  the  parties,  that  there  is  a possibility  of 
reconciliation,  the  court  shall: 

(1)  Adjourn  the  proceedings  to  afford  the 
parties  an  opportunity  of  becoming 
reconciled;  and 
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(2)  With  the  consent  of  the  parties  or  at  the 
discretion  of  the  court,  nominate: 

(a)  A person  with  experience  or  training 
in  marriage  counselling  or  guidance, 
or; 

(b)  in  special  circumstances,  some  other 
suitable  person,  to  endeavour  to 
assist  the  parties  with  a view  to 
their  possible  reconciliation. 

Where  fourteen  days  have  elapsed  from  the  date  of  any 
such  adjournment  and  either  of  the  parties  applies  to  the 
court  to  have  the  proceedings  resumed,  the  court  shall  resume 
the  proceedings. 

It  should  be  noted  that,  where  one  spouse  wants  recon- 
ciliation but  the  other  is  adamant  against  it,  no  adjournment 
will  be  granted. 


The  Divorce  Decree 

A divorce  decree  is  usually  granted  in  two  stages.  The 
first  is  the  decree  nisi  which  is  granted  by  the  judge  after 
a divorce  hearing  in  which  the  petitioner  was  successful. 
This  is  a conditional  decree  which  is  made  absolute  three 
months  later  unless  the  decree  nisi  is  siuccessfully  appealed. 

The  petitioner  makes  application  for  the  decree  absolute 
by  filing  at  the  court  office: 

(1)  Notice  of  Application  for  decree  absolute; 

(2)  Original  decree  nisi  or  certified  copy 
together  with  proof  of  service  unless  ser- 
fice  was  dispensed  with; 

(3)  An  affadavit  of  the  applicant  sworn  within 
15  days  of  filing  of  the  notice. 


The  application  may  be  made  on  any  day  after  expira- 
tion of  the  3 month  waiting  period. 

The  Registrar  of  the  Court  searches  for  any  appeal  and 
issues  a certificate  setting  out  the  result  of  the  investigation. 
The  Registrar  presents  the  certificate  and  the  material  to  a 
judge  who  may  pronounce  the  decree  absolute. 

During  the  normal  waiting  period,  anyone  may  go  to 
the  court  to  explain  why  the  decree  should  not  be  made 
absolute.  The  usual  reasons  given  are  that  fraud  or  collusion 
were  involved  in  obtaining  the  decree  or  that  the  two  people 
have  decided,  at  the  last  moment,  not  to  part  after  all. 
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An  appeal  against  the  decree  nisi  can  be  made  to  the 
provincial  appellate  court.  If  that  should  fail,  if  it  is  on  a 
point  of  law,  the  appeal  may  possibly  be  heard  by  the 
Supreme  Court  of  Canada. 

The  Divorce  Act  gives  the  court  power  at,  or  after  the 
hearing,  to  shorten  the  time  for  granting  a decree  absolute 
where  the  court  is  of  the  opinion  that  by  reason  of  special 
circumstances  it  would  be  in  the  public  interest  to  do  so. 
In  such  a case  the  parties  must  agree  and  undertake  that  no 
appeal  will  be  taken,  or  any  appeal  that  has  been  taken, 
has  been  or  will  be  abandoned. 

EXAMPLE 

The  pregnancy  of  a respondent  by  a co-respondent 
plus  their  expressed  desire  to  marry  will  con- 
stitute special  circumstances. 

A decree  of  divorce  has  legal  effect  throughout  Canada. 
Where  a decree  of  divorce  has  been  made  absolute,  either 
party  to  the  former  marriage  may  marry  again.  No  appeal 
lies  from  an  order  granting  a decree  absolute. 


Corollary  Relief  Upon  Grant  of  a Decree  of  Divorce 

The  Divorce  Act  provides: 

Upon  granting  a decree  for  divorce,  the  court  may,  if 

it  thinks  fit  and  just  to  do  so  having  regard  to  the  conduct 
of  the  parties  and  the  conditions,  means  and  other  circum- 

stances of  each  of  them,  make  one  or  more  of  the  following 
orders : 

(1)  An  order  requiring  the  husband  to  secure 

or  to  pay  such  a lump  sum  or  periodic  sum 
as  the  court  thinks  reasonable  for  the 
maintenance  of  both  or  either 

(a)  the  wife,  and 

(b)  the  children  of  the  marriage; 

(2)  An  order  requiring  the  wife  to  secure  or 

to  pay  a lump  sum  or  periodic  sum  as  the 
court  thinks  reasonable  for  the  mainte- 
nance of  both  or  either 

(a)  the  husband,  and 

(b)  the  children  of  the  marriage;  and 

(3)  An  order  providing  for  the  custody,  care 

and  upbringing  of  the  children  of  the 
marriage. 
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It  is  the  duty  of  the  court  to  refuse  the  divorce  if 
there  are  children  of  the  marriage  and  the  granting  of  the 
divorce  would  prejudicially  affect  the  making  of  reasonable 
arrangements  for  their  maintenance;  and  it  is  also  the  duty 
of  the  court  to  refuse  the  divorce  if  the  granting  of  it  would 
be  unduly  harsh  or  unjust  to  either  spouse  or  would  pre- 
judically  affect  the  making  of  such  reasonable  arrangements 
for  the  maintenance  of  either  spouse  that  are  necessary  in 
the  circumstances. 


? 


( 
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EXERCISE  1 

Fill  in  the  blank  spaces  in  the  following  statements;  only 
one  word  is  required  for  each  space. 

1.  In  a situation  where  the  husband  and  wife  are  living  apart 

they  would  be  well  advised  to  have  a 

draft  a Separation  Agreement. 

2.  Maintenance  for  children  is  usually  fixed  until  the  children 

reach  a certain  . 

3.  If  a husband  harasses  the  wife  despite  his  promise  to  leave 

her  alone,  she  can  apply  for  an  

restraining  him. 

4.  No  agreement  by  the  parents  can  the 

court  from  considering  an  infant's  welfare,  and  making  such 
orders  as  may  be  necessary. 

5.  An  official  separation  order  does  not  allow  either  party  to 
again  during  the  other's  lifetime. 

6.  A separation  agreement  can  be  enforced  just  like  any  other 


7.  In  addition  to  being  physically  absent,  the  second  vital 

element  of  is  the  intention  not  to  return. 

8.  A husband  who  has  deserted  is  obliged  to  support  his  family 

to  the  extent  of  his  ability,  the  amount  being  set  in  many 

cases  by  a Court  order. 

9.  The  party  who  starts  the  divorce  proceedings  is  called  the 

, and  the  other  party  is  called  the 
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10.  Divorce  actions  are  conducted  in  the  Court  of  Queen's  Bench 

according  to  the  Divorce  Act,  which  is  a 

act  applicable  to  all  of  Canada. 

11.  The  Canadian  legal  system  places  divorce  in  the  context  of  a 

formal  . 

12.  Payment  of  interim  alimony  and  m.aintenance  are  deductible 

from  the  income  of  the  payer,  and 

constitute  income  of  the  payee. 

13.  The  examination  for  discovery  explores  the  

to  be  presented  at  trial,  and  is  often  used  to  secure 
from  the  other  side. 

14.  The  Canada  Law  List  contains  the  names  and  addresses  of 

every in  Canada. 

15.  A decree  of  divorce  has  legal  effect  throughout . 

16.  It  is  the  ^of  the  court  to  refuse  the 

divorce  if  the  granting  of  it  would  be  unduly  harsh  or 
unjust  to  either  

17.  is  voluntary  sexual  intercourse  by  a 

married  person  with  someone  of  the  opposite  sex  other  than 
his  or  her  spouse. 

18.  is  an  agreement,  or  conspiracy,  involving 

the  divorce  petitioner  that  is  intended  to  deceive  the  court. 

19.  occurs  when  one  marriage  partner 

encourages,  aids  or  permits  the  other  to  perform  an  act  that 
can  be  used  as  a ground  for  divorce. 

20.  In  all  divorce  cases  where  there  are  children,  the  ___________ 

will  conduct  an  investigation. 
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21.  In  a divorce  case  where  one  spouse  wants  reconciliation  but 

the  other  is  adamant  against  it,  no  will 

be  granted. 

22.  A decree  of  divorce  is  usually  granted  in  

stages. 
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EXERCISE  2 


Indicate  whether  each  statement  is  true  or  false  by  writing  T 

or  F in  the  space  provided.  Be  sure  to  check  your  answers  with 

the  lesson  notes. 

1.  A wife  can  claim  desertion  if  her  husband  is  

in  prison. 

2.  After  the  granting  of  a legal  separation  order,  

the  husband  is  still  responsible  for  the  payment 

of  necessities  purchased  by  his  wife. 

3.  The  Surrogate  Court  has  jurisdiction  with  regard  

to  judicial  separation  in  Alberta. 

4.  A judicial  separation  will  be  granted  by  the  

court  if  one  of  the  parties  is  guilty  of  unjusti- 
fied desertion  for  a period  of  one  year. 

5.  There  can  only  be  one  respondent  in  a divorce  

trial. 

6.  Divorce  actions  are  conducted  according  to  the  

Divorce  Act,  which  is  a provincial  statute. 

7.  A judge  of  the  Provincial  Court  can  be  appointed  

to  hear  a divorce  petition. 

8.  If  all  the  requirements  of  jurisdiction  cannot  be  ____ 

satisfied,  the  petition  will  be  refused,  even 

though  the  grounds  for  divorce  are  perfectly 
valid. 

9«  The  respondent  must  be  personally  served  with 
divorce  petition  and  notice  of  petition. 

10.  A divorce  petition  may  also  contain  a claim  for  

custody  of  any  children  of  the  marriage. 

11.  The  petition,  answer,  counter-petition  and  reply  

are  collectively  called  the  pleadings. 

12.  Under  no  circumstances  can  an  order  for  interim  

corollary  relief  be  changed. 

13.  Two  months  after  the  granting  of  a decree  nisi,  

the  parties  are  free  to  marry  again. 

14.  Condonation  describes  the  circumstances  where  

one  marriage  partner  knows  of  but  overlooks 

some  past  misconduct  of  the  other  partner  and 
acts  in  a manner  that  shows  that  the  trans- 
gression has  been  forgiven. 
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15.  A local  judge  of  the  Family  Court  has  authority 
to  hear  a divorce  case. 

16.  The  Divorce  Act  establishes  that  a married 
woman  may  have  her  own  domicile  separate 
from  her  husband’s. 

17.  Under  no  circumstances  will  the  court  issue  a 
divorce  petition  without  naming  the  co-respon- 
dent. 
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EXERCISE  3 

1 . What  possible  defences  could  a spouse  use  against  a charge 
of  desertion,  even  though  he  or  she  admits  being  absent 
during  the  stated  time? 

(a)  

(b)  

(c)  

(d)  

(e)  

2.  On  what  possible  grounds  could  a spouse  request  the  court 
to  grant  a legal  separation  even  though  the  other  spouse 
does  not  want  the  separation? 

(a) 


(b) 

(c) 


(d) 


(e) 


(f) 
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3.  Henry  and  Selma  have  a separation  agreement  drawn  up 
whereby  Henry  agrees  to  pay  Selma  $500  per  month  for  main- 
tenance. One  year  later  Henry  learns  Selma  is  living  in  a 
common-law  relationship  with  another  man.  Assuming  that  the 
separation  agreement  contained  a dum  sole  clause,  would 
Henry  have  to  continue  making  maintenance  payments  to 
Selma?  Explain. 


4.  Fred  and  Mary  have  a separation  agreement  drawn  up.  One 
of  the  stipulations  agreed  to  is  that  Mary  would  not  take  a 
part-time  job  but  stay  at  home  to  look  after  the  three 
children.  Three  months  after  the  separation,  Fred  finds  out 
that  Mary  is  working  six  hours  a night,  six  days  a week  as 
a barmaid  in  a beer  parlor.  The  children  are  looked  after 
by  their  grandmother  during  these  times.  What  affect  do  you 
think  Mary's  actions  will  have  on  the  separation  agreement? 
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EXERCISE 


In  two  or  three  well-constructed  paragraphs  (200-250 
discuss  the  following  problems: 

Assume  that  a wife  is  unfaithful  to  her  husband 
but  is  nevertheless  a good  mother. 

(a)  Who  should  be  given  custody  of  the 
children? 

(b)  Should  the  father  be  required  to  support 
the  children  if  he  is  not  given  custody? 


words ) 
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EXERCISE 


In  paragraph  form,  give  your  opinion  on  the  following 
questions . 

1.  Do  you  think  it  should  be  easier  or  harder  to  obtain  a 
divorce  in  Canada?  (approximately  200  words) 
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2.  Should  a married  couple  without  children  be  able  to  obtain  a 
divorce  more  easily  than  a couple  with  children?  Should  the 
ages  of  the  children  matter?  (approximately  200  words) 


End  of  Lesson  10 
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AFTER  THE  SEPARATION  OR  DIVORCE 


When  a married  couple  has  taken  steps  to  dissolve 
their  relationship,  certain  rights  and  obligations  accrue  to 
both  parties. 


Alimony 

When  a marriage  ends  in  separation,  the  husband  is 
usually  required  to  pay  for  the  living  expenses  of  the  wife. 
The  Court  of  Queen's  Bench  has  jurisdiction  to  grant  alimony 
in  the  following  cases: 

(1)  the  husband  is  living  separate  from  the 

^ wife  without  any  sufficient  cause  and 

under  circumstances  which  would  entitle 
the  wife  to  a decree  of  restitution  of 
conjugal  rights;  or 

(2)  the  husband  has  been  guilty  of  adultery, 
cruelty  or  desertion. 


Periodic  payments  of  alimony  made  pursuant  to  a court 
order  are  deductible  from  taxable  income  of  the  husband, 
and  constitute  taxable  income  to  the  wife. 


Cruelty  as  a Grounds  for  Alimony 

The  plaintiff  must  prove  that  the  defendant  has  sub- 
jected him  or  her  to  treatment  likely  to  produce,  or  which 
did  produce,  physical  illness  or  mental  distress  of  a nature 
calculated  permanently  to  affect  his  or  her  bodily  health,  or 
to  such  treatment  as  is  likely  to  endanger  his  or  her  reason, 
and  that  there  is  probable  apprehension  that  such  treatment 
will  continue. 

Cruelty  sufficient  to  justify  judgment  for  alimony  may 
be  established  in  the  absence  of  personal  violence  or  a 
threat  of  it,  where  the  conduct  of  the  defendant  was  of  such 
a kind  as  to  undermine  the  mental  health  of  the  plaintiff. 

It  has  been  held  that  one  isolated  act  of  cruelty  is  not 
sufficient  to  justify  a claim  for  alimony,  particularly  where 
the  couple  continued  to  live  together  after  the  act. 


Defences  Against  Alimony  Payments 

It  is  possible  for  the  husband  to  present  certain  facts 
before  the  court  to  show  that  his  wife  is  not  entitled  to 
receive  alimony.  Possible  defences  are: 
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(1)  where  the  husband  can  prove  that  he  is 
living  separately  from  his  wife  because 
of  her  adultery,  he  has  a good  defence 
to  her  claim  for  alimony; 

(2)  where  the  husband  is  living  separately 
because  of  his  wife's  cruelty,  he  has  a 
good  defence  to  her  claim  for  alimony; 

(3)  voluntary  and  unconditional  condonation 

by  the  wife  of  the  act  for  which  she  is 
demanding  alimony  — cruelty  which 

occurred  before  separation  and  was  con- 
doned, was  held  to  be  revived  by  cruelty 
which  occurred  after  separation  entitling 
the  wife  to  alimony;  or 

(4)  a wife's  convenant  not  to  sue  for  alimony 
contained  in  a separation  agreement,  is  a 
good  defence  of  claim  for  alimony,  so  long 
as  the  husband  continues  to  perform  the 
agreement. 

Amount  of  Alimony 


The  amount  of  alimony  is  set  at  the  discretion  of  the 
court.  There  is  no  arbitrary  rule  entitling  the  wife  to  one- 
third  or  one-half  of  the  husband's  income,  although  it  is 

possible  for  alimony  to  be  awarded  in  these  amounts. 

The  husband  has  an  obligation  to  provide  for  his  wife 

in  proportion  to  his  ability  to  do  so.  He  may  not  artifically 
reduce  his  income  so  as  to  deprive  his  wife  of  alimony,  but 

if  his  income  is  reduced,  for^  example,  by  retirement,  the 

wife's  claim  for  support  must  be  similarly  reduced. 

The  court  must  also  consider: 

(1)  the  station  in  life  and  position  of  the 
parties  and  the  property  owned  by  each; 
and 

(2)  the  husband's  net  income  before  taxes. 

Variation  of  Alimony  Judgments 

An  alimony  judgment  is  ordinarily  granted  to  continue 
during  the  joint  lives  of  the  parties  and  so  long  as  the 
plaintiff  remains  chaste,  or  until  the  court  otherwise  orders. 

Alimony  is  payable  out  of  income  only'  and  the  court  has 
no  jurisdiction  to  order  a husband  to  set  up  a trust  fund  to 
provide  for  the  payment  of  alimony.  The  court  has  no  juris- 
diction in  an  alimony  action  to  order  a lump  sum  payment 
unless  the  parties  consent,  but  if  such  a settlement  is  made, 
the  court  cannot  subsequently  vary  it. 
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Family  Court 

The  Family  Courts  of  Alberta  were  created  to  deal  with 
social-legal  problems  that  arise  within  the  family.  Family 
Courts  are  located  in  the  major  urban  centres  in  the  pro- 
vince, and  in  addition  to  being  a court  of  law,  usually 
professionally  trained  case  workers  are  attached  to  the  Family 
Court  staff  to  provide  counselling  services  to  families  in 
difficulties. 

It  is  this  court  which  provides  the  legal  machinery 
which  enables  a wife  to  get  money  to  support  herself  and 
children  when  the  husband  has  deserted  them.  In  every  case 
the  procedure  is  to  lay  an  information  (the  sworn  statement 
used  to  start  criminal  proceedings),  or  else  to  file  a form  of 
complaint  whereupon  a judge  will  issue  a summons.  The  hus- 
band is  served  personally  with  the  summons,  or  it  is  mailed 
to  him  or  served  at  his  residence  or  business,  just  as  if  he 
were  summoned  to  appear  to  a criminal  charge.  When  the 
case  comes  before  the  judge,  the  wife  must  also  appear  to 
tell  her  side  of  the  case.  A lawyer  is  not  necessary  as  the 
proceedings  are  less  formal  than  those  in  other  courts  of 
law. 


It  should  be  noted  that  a couple  need  not  be  married 
(common-law)  for  the  wife  to  claim  support  for  children.  The 
judge  is  likely  to  look  on  the  case  as  a social  problem  as 

much  as  a legal  one.  The  wife  must  show  that  she  has  been 
deserted  (defined  as  a failure,  neglect;  or  refusal  to  provide 
the  necessities  of  life,  or  cruelty). 

Problems  can  arise  in  a conflict  of  jurisdictions  between 
the  Family  Court  and  the  superior  court  of  the  province. 

Both  can  make  orders  for  support  of  wives  and  children,  and 
grant  custody  and  access.  Suppose,  for  example,  that  the 
wife  got  an  order  for  custody  and  maintenance  of  the  children 
in  Family  Court,  and  now  her  husband  proceeds  with  a 

divorce  petition,  where  he  doesn't  make  any  claim  for 
custody.  What  happens  to  the  outstanding  Family  Court  order? 
The  answer  is  that  a Family  Court  order  for  the  maintenance 
of  children  is  not  terminated  by  dissolution  of  the  marriage. 
The  order  can  and  often  is  incorporated  into  the  divorce 

decree  on  the  same  terms,  and  enforced  as  if  it  were  an 
order  for  corollary  relief.  Or  it  may  not  be  included  in  the 
decree,  but  still  be  enforced  through  the  Family  Court. 


Dissolution  of  the  marriage  terminates  a Family  Court 
order  for  maintenance  of  the  wife.  The  wife  can,  and  should, 
protect  herself  by  getting  an  order  for  maintenance  in  the 
divorce  proceedings,  to  replace  a Family  Court  order  pre- 
viously obtained.  But  if  she  fails  to  do  so  her  right  to 
support  is  lost,  since  the  divorce  court  has  power  to  make 
a maintenance  order  only  upon  granting  the  decree. 
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The  Supreme  Court  of  Canada  has  ruled  that  where  there 
is  a valid  and  subsisting  separation  agreement,  the  wife 
cannot  be  deserted  within  the  definition  used  in  Family  Court. 
It  reasoned  that  if  the  parties  have  agreed  to  live  apart, 

the  wife  should  not  later  have  the  option  of  invoking  the  aid 
of  the  Family  Court  to  try  for  a better  deal.  Of  course,  if 
there  is  a separation  agreement,  but  the  husband  hasn't 
complied  with  its  terms,  he  loses  that  defence  and  the  court 
can  deal  with  the  case  as  if  there  were  no  separation  agree- 
ment at  all. 

If  the  husband  doesn't  obey  a support  order,  the 
Family  Court  has  its  own  enforcement  procedures.  He  can  be 

brought  before  the  court  to  explain  his  default,  put  on 

terms  as  to  payment,  and  ordered  to  pay  arrears  by  a certain 

date.  If  the  default  continues,  he  can  be  put  in  jail  for  his 

disobedience  of  a court  order.  This  enforcement  facility  is 
also  available  for  alimony  orders  and  maintenance  orders 

made  in  divorce  cases.  All  the  wife  need  do  is  file  a copy  of 

the  order  with  the  Family  Court,  so  that  in  the  event  of 
default  she  can  take  advantage  of  the  inexpensive  and 

relatively  speedy  procedures  to  help  her  collect  the  money. 


Custody  and  Maintenance  of  Children 

Custody  proceedings  can  be  undertaken  by  either  parent 
independently  of  any  other  claim,  or  linked  with  some  other 
type  of  relief,  where  one  parent  wants  to  have  sole  care  and 
control  of  the  children.  The  point  is  sole  control.  Until  a 
court  order  is  made  granting  custody  to  one  parent,  the 
parents  stand  in  absolute  equality  in  their  right  to  custody 
of  the  children.  In  law,  neither  party  has  preference,  even 
if  the  children  are  very  young. 
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Of  course,  in  a practical  sense,  the  mother  certainly 
does  get  custody  more  often  than  the  father,  but  that's 

because  in  so  many  cases  where  the  parents  have  split  up, 
there's  no  argument  about  custody,  and  the  matter  isn't  con- 
tested in  court.  In  a situation  where  the  father  is  working 
and  the  mother  is  not,  where  the  children  are  very  young, 

where  the  father  doesn't  want  custody,  where  the  father 

wants  custody  but  doesn't  feel  competent  to  look  after  the 
children  - the  mother  will  usually  get  custody  by  agreement 
or  default.  But  once  the  parties  are  in  front  of  a judge,  the 
basic  principle  governing  the,  award  of  custody  is  that  the 
welfare  of  the  children  is  the  paramount  consideration. 

There  are  five  ways  to  get  an  application  for  custody 

before  a court  in  Alberta. 

(1)  The  mother  may  make  an  application  for 

child  custody  to  the  Family  Court,  inci- 
dental to  a claim  for  maintenance  of  the 

child. 

(2)  An  application  for  custody  can  be  made  by 
either  parent  to  a judge  of  the  Court  of 
Queen's  Bench. 

(3)  A claim  for  custody  can  be  made  by  the 

mother  as  plaintiff  in  an  alimony  action, 
and  incidental  to  her  claim  for  alimony. 

The  father  might  counter-claim  for  custody. 

(4)  A claim  for  custody  can  be  made  by  either 
parent  as  corollary  relief  in  a divorce 
petition  or  counter-petition.  The  Divorce 
Act  states  that  corollary  relief  can  be 
awarded  only  upon  the  granting  of  a 
divorce  decree;  but  in  a few  cases  the 
court  has  dismissed  the  divorce  petition, 
and  yet  granted  custody  and  maintenance 
for  the  children  anyway,  exercising  its 
general  jurisdiction  over  infants. 

(5)  An  application  for  custody  can  be  made 
by  anyone,  whether  a parent  or  not, 
invoking  the  general  jurisdiction  of  the 
court  to  make  orders  for  the  welfare  of 
infants. 

If  the  welfare  of  the  children  is  the  paramount  con- 
sideration governing  an  award  of  custody,  then  the  practical 
aspect  of  that  principle  is  *'the  one  who  has  custody,  gets 
custody.”  You  will  find  in  law  books  an  expression  of  that 
principle  where  an  award  of  interim  custody  is  concerned.  An 
application  for  interim  custody  arises  in  connection  with  a 
claim  for  interim  alimony,  or  with  an  application  for  interim 
corollary  relief  in  a divorce  petition,  or  at  any  time  when 
the  matter  of  custody  can't  be  dealt  with  right  away,  but 
must  be  deferred  for  some  reason.  Many  custody  cases  are  won 
and  lost  on  the  application  for  interim  custody.  This  is 
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because,  in  the  absence  of  very  cogent  evidence  to  the 
contrary,  the  courts  believe  that  the  children  should  stay 
where  they  are  pending  a final  disposition  of  the  custody 
claim. 


If  an  applicant  gets  a custody  order,  but  the  children 
are  not  physically  resident  in  the  province  where  the  order 
was  granted,  the  applicant  still  has  the  problem  of  enforcing 
the  order  in  another  place.  Generally,  the  courts  of  that 
other  place  will  give  grave  consideration  to  the  custody 
order.  But  they  are  not  bound  by  it,  unless  the  award  of 
custody  derives  from  the  corollary-relief  provisions  of  the 
Divorce  Act,  because  an  order  made  under  the  Divorce  Act 
has  legal  effect  throughout  Canada. 

No  custody  order  is  ever  final.  Any  custody  order  is 
open  to  review,  simply  because  the  welfare  of  the  children 
may,  from  time  to  time,  demand  that  another  order  be  made. 
Parents  can  certainly  agree  on  custody,  as  they  often  do  in 
separation  agreements,  but  no  such  agreement  is  binding  in 
a court. 


There  are  some  other  principles  of  a secondary  nature 
which  the  court  may  take  into  consideration  in  awarding 
custody. 

(1)  When  other  things  between  the  parents  are 

equal,  it  is  presumed  that  children  of  a 
young  age  need  the  care  of  the  mother 
more  than  the  father.  This  applies  up  to 
the  age  of  seven,  approximately.  Beyond 
this  age,  custody  of  sons  might  more 
likely  be  given  to  the  father,  and  custody 
of  daughters  to  the  mother,  providing 

there  is  no  other  basis  for  making  the 
choice. 

(2)  The  court  will  try  not  to  separate 

children. 

(3)  The  court  will  consider  the  wishes  of  older 
children  as  to  which  parent  should  have 
custody. 

(4)  Natural  parents  of  a child  can  only  lose 

custody  by  abandoning  the  child,  or  so 
misconducting  themselves  that,  in  the 

opinion  of  the  court,  it  would  be  improper 
for  the  child  to  remain  with  them.  This 
will  depend  entirely  on  the  facts  of  the 
individual  case. 
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Visiting  Rights  (Access) 

Access  includes  the  right  to  visit  the  child  and  take 
the  child  away  from  home  under  certain  conditions.  It's 
almost  always  granted.  About  the  only  way  to  bar  a parent 
from  access  is  to  convince  the  court  that  a positive  physical, 
emotional,  moral  or  spiritual  harm  will  result  if  that  parent 
has  access  to  the  child. 


Access  can  be  undefined,  so-called  reasonable  access, 
meaning  in  effect,  let  the  parents  work  it  out  themselves. 
If  the  parents  are  fairly  amiable  toward  each  other,  the 
flexibility  of  reasonable  access  works  just  fine.  Naturally, 
in  many  cases  the  parents  are  not  friendly  with  each  other, 
and  try  to  interfere  with  access.  In  these  cases  defined 
access  is  indicated.  This  kind  of  order  specifies  the  precise 
days  and  times  that  the  non-custodial  parent  may  have  the 
child.  Sometimes  access  starts  as  reasonable,  but  that 
doesn't  work  out,  and  the  parties  have  to  go  back  to  court 
to  have  access  defined.  Like  a custody  order,  an  access 
order  is  always  open  to  review. 


The  parent  who  has  custody  is  usually  entitled  to  move 
with  the  children  away  from  the  place  where  the  custody  was 
granted  or  agreed  to,  although  it  means  that  the  other 
parent  will  find  it  inconvenient  or  impossible  to  exercise 
access.  The  right  of  access  cannot  prevail  over  the  right  of 
custody. 


Child  Support  (Maintenance) 

Maintenance  is  the  term  applied  to  the  financial  sup- 
port that  a parent  is  obliged  to  give  a child.  Under  the 
Criminal  Code,  everyone  is  under  a duty  as  parent,  foster 
parent,  guardian  or  head  of  a family  to  provide  necessaries 
of  life  for  a child  under  the  age  of  sixteen,  with  penalties 
ranging  up  to  imprisonment  for  two  years  for  failure  to  do 
so. 


It's  impossible  to  set  out  a formula  for  the  proper 
amount  of  maintenance  for  children.  There  is  no  rule  of  thumb 
or  percentage  of  salary  that  must  be  allowed.  The  correct 
amount  of  maintenance  will  depend  on  the  circumstances  of 
the  individual  case,  and  is  up  to  the  discretion  of  the 
court.  Both  parents  have  a legal  obligation  to  maintain  the 
children  in  accordance  with  their  ability  to  do  so. 
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Enforcement  of  Maintenance  Orders 

Maintenance  orders  can  be  reciprocally  enforced  from 
province  to  province  by  statutory  provisions.  Often,  however, 
if  the  wife  moves  away,  or  even  if  she  stays  but  obstructs 
access,  the  father  will  complain  that  he’s  being  asked  to 
pay  for  the  children  when  he  can't  visit  them.  This  argu- 
ment is  frequently  received  with  sympathy  in  court,  and  the 
maintenance  order  is  varied  or  discharged. 


Court  Costs 

The  decision  as  to  who  is  to  bear  the  court  costs  in  a 
law  suit  lies  entirely  at  the  discretion  of  the  court.  In  nor- 
mal law  suits,  the  losers  are  usually  made  to  bear  their  own 
court  costs  and  also  to  pay  for  many  of  those  costs  incurred 
by  the  winners. 

In  a matrimonial  case,  the  husband  traditionally  bears 
the  entire  court  costs,  whether  he  be  winner  or  loser,  guilty 
of  immoral  conduct,  or  innocent.  This  need  not  be  the  case, 
however,  if  the  wife’s  conduct  and  personal  fortune  incline 
the  court  to  decide  otherwise.  Co-respondents  may  also  be 
made  to  pay  any  additional  costs  which  their  actions  may 
have  caused. 


DIVORCE  AND  THE  LAW 
Name  of  Divorced  Wife 


A divorced  woman  can  continue  to  use  her  husband’s 
name  or  she  can  revert  to  her  maiden  name  as  she  chooses. 
Individuals  in  Canada  may  use  any  name  they  please,  as 
long  as  they  do  not  do  so  with  the  intention  of  defrauding 
anyone,  or  in  violation  of  some  specific  statute. 


Insurance 

Any  rights  individuals  have  as  a beneficiary  under 
their  spouse's  insurance  policy  expire  after  a divorce  or 
annulment,  whether  the  spouse  was  specifically  named  in  the 
policy  by  name  or  simply  referred  to  as  my  wife  or  my  hus- 
band. An  exception  to  this  rule  exists  where  the  insured 
advised  the  insurance  company  that  the  beneficiary  was  to 
be  appointed  irrevocably. 


After  a separation,  a spouse  does  not  cease  to  be  a 
beneficiary,  unless  expressly  removed  as  such  from  the 
policy  by  instructions  to  the  insurance  company. 


Law  20  - 9 - Lesson  11 


Pensions 

Most  pension  plans  which  make  provision  for  a pen- 
sioner's widowed  spouse  to  continue  receiving  certain  specified 
benefits  after  death,  do  not  extend  such  rights  to  a spouse 
who  was  divorced  from  the  pensioner. 


Wills 


Any  provision  which  has  been  made  in  a person's  will 
for  my  wife  or  my  husband  is  automatically  revoked  on 
divorce  or  annulment.  A bequest  by  a Mr.  X to  my  wife, 
Mary  X will  stand,  because  he  may  have  continued  on  quite 
good  terms  with  her,  even  after  the  divorce.  For  individuals 
to  ensure  that  their  separated,  though  not  divorced,  spouse 
shall  not  benefit  from  their  will,  a standard  clause  is 
generally  placed  in  it  stating  that  any  benefits  are  condi- 
tional upon  the  spouse  living  with  the  testator  at  the  time 
of  their  death. 


MINOR’S  RIGHTS  AND  SAFEGUARDS 

English  common  law  treated  children  as  the  property  of 
their  fathers  and  this  meant  that  a child  really  had  no 
individual  rights  at  all.  Modern  legislation  has  changed  the 
status  of  children  fundamentally.  Generally,  it  is  now  the 
welfare  of  the  child,  rather  than  the  rights  of  the  parent, 
that  is  of  prime  importance.  All  of  the  laws  relating  to 
children,  with  the  exception  of  those  dealing  with  juvenile 
delinquency,  fall  within  the  jurisdiction  of  the  provinces.  The 
special  courts  that  deal  with  young  offenders,  and  the 
training  schools  and  other  institutions  where  correctional 
detention  is  provided,  are  all  provincially  controlled  and 
maintained.  With  the  ten  provinces  and  the  federal  government 
all  passing  laws,  one  might  expect  a great  many  differences; 
however,  there  is  actually  a high  degree  of  uniformity  among 
the  provinces  in  the  field  of  child-related  legislation.  This 
is  the  result  of  two  factors;  first,  all  the  English-speaking 
provinces  share  the  British  legal  tradition;  and  second,  some 
provinces  virtually  copied  pieces  of  legislation  from  other 
provinces. 


Legal  Capacity 

A minor  cannot  bring  a legal  action  in  the  courts  with- 
out the  assistance  of  some  other  person  who  will  be  respon- 
sible for  the  costs,  and  through  whom  the  court  may  compel 
obedience  to  its  orders.  This  person  is  called  the  next  friend 
of  the  child.  Although  it  is  not  necessary  that  minors  obtain 
the  approval  of  the  court  for  their  choice,  the  next  friend 
must  file  a formal  acceptance  of  the  responsibility. 
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Next  friends  must  be  persons  who  have  reached  the  age 
of  majority.  They  need  not  be  the  parent  or  even  a relative 
of  the  child.  However,  the  next  friend  cannot  be  a person  who 
lives  outside  the  jurisdiction  of  the  court.  The  next  friend 
is  not  entitled  to  receive  any  pay  and  cannot  withhold  any 

money  or  property  awarded  to  the  minor  but  must  deposit  it 

with  the  court.  The  next  friend  cannot  settle  a claim  out  of 
court  without  the  approval  of  the  court  itself. 

If  a lawsuit  is  begun  and  it  is  discovered  at  some  time 
during  the  trial  that  the  defendant  is  under  legal  age  (the 
deciding  date  is  when  the  summons  starting  the  action  is 
issued),  or  mentally  incompetent,  the  case  will  be  postponed 
until  a guardian  is  appointed.  If,  however,  this  fact  does 
not  come  out  in  time,  whatever  judgment  the  court  hands  down 
will  be  upheld  unless  there  is  some  good  reason  why  it  should 
not.  In  deciding  whether  or  not  the  judgment  should  be 

upheld,  the  court  will  consider  such  factors  as  whether  the 
person  who  sued  knew  the  defendant  was  a minor,  whether 
the  minor  was  adequately  defended,  and  whether  the  facts  of 
the  case  demonstrated  that  the  child  was  liable.  The  judgment 
would  not  be  set  aside  simply  because  the  defendant  was  a 

minor,  or  because  the  defendant  lost  the  case. 


The  Illegitimate  Child 

It  wasn't  until  the  20th  century  that  the  law  provided 
a way  for  an  illegitmately  born  child  to  be  made  legitimate. 
Although  illegitimate  children  are  protected  to  a large  degree 
from  social  handicaps,  their  legal  status  is  still  negligible 
in  many  respects  — particularly  in  inheritance  of  property. 
If  parents  died  without  leaving  a will,  their  property  would 
pass  to  their  legitimate  children  but  not  to  any  illegitimate 
children,  and  if  a parent's  will  directed  that  some  portion 
of  the  property  go  to  my  children,  the  law  generally  inter- 
prets this  as  excluding  any  illegitimate  children. 

If  a child  is  born  to  a married  woman,  the  law  pre- 
sumes that  it  is  legitimate;  the  child  is  considered  to  be 
the  legitimate  offspring  of  the  woman  and  her  husband  until 
the  contrary  is  proved.  If  it  is  shown  that  the  child  actually 
resulted  from  adultery  between  a married  woman  and  a man 
not  her  husband,  then  the  only  way  the  child  can  become 
the  legitimate  child  of  the  woman  and  her  husband  is  through 
adoption. 

A child  born  to  an  unmarried  couple  will  become 
legitimate  automatically  from  the  date  of  its  birth  if  the 
parents  subsequently  marry.  When  they  marry,  a new  birth 
certificate  will  be  issued. 

There  are  at  least  two  other  situations  in  which  a 
child's  legitimacy  can  be  questioned.  A child  might  be  con- 
ceived during  a marriage  but  be  born  after  the  parents  are 
divorced.  The  law  regards  such  a child  as  legitimate.  In  the 
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second  situation,  one  spouse  may  honestly  believe  the  other 
to  be  dead,  remarry,  and  have  a child.  If  the  spouse 
believed  to  be  dead  later  turns  up,  the  child  is  stil  con- 
sidered to  be  legitimate  even  though  the  marriage  is  invalid. 
Since  the  twice-married  spouse  could  probably  get  a divorce 
from  the  long  lost  partner  on  grounds  of  marriage  breakdown, 
the  parties  to  the  second  marriage  could  then  legalize  their 
union. 


Paternity  Suits 


All  of  the  provinces,  as  well  as  the  two  territories, 
have  legislation  enabling  an  unwed  mother  to  bring  a pater- 
nity suit  — termed  legally  affiliation  proceedings  — against 
the  alleged  (putative)  father  of  the  child.  The  main  object 
is  to  force  him  to  contribute  financially  to  the  support  of  the 
child.  The  court  will  not  hold  a man  responsible  as  the 
father  if  the  only  evidence  is  the  word  of  the  unwed  mother. 
There  must  be  some  material  evidence.  For  example,  if  the 
mother  produces  a maintenance  agreement  signed  by  the  man 
she  has  named  as  the  father,  she  would  probably  win  her 
case.  An  admission  by  a man  to  a third  person  may  be 
accepted  as  evidence  of  paternity.  Blood  tests  are  not 
regarded  as  conclusive  evidence  as  they  can,  in  fact,  only 
show  that  a particular  man  had  not  fathered  the  child. 

Sometimes  affiliation  proceedings  are  begun  before  the 
child  is  actually  born.  If  the  pregnancy  is  terminated  before 
the  child  is  born,  the  father  can  be  ordered  to  pay  the 
mother's  expenses  up  to  that  time. 

Once  a man  is  judged  to  be  the  father  of  a child  born 
out  of  wedlock,  the  court  issues  an  affiliation  order  against 
him.  This  orders  him  to  pay  maintenance  for  the  child,  as 
well  as  the  mother's  expenses  in  giving  birth  to  the  child. 
In  setting  the  amount  that  the  father  must  pay,  the  court 
considers  how  much  will  be  required  to  maintain  the  child  at 
a reasonable  standard  of  living,  as  well  as  the  financial 
means  of  the  father.  The  father  must  pay  the  maintenance 
until  the  child  is  16  years  old;  however,  the  maintenance 
order  may  be  changed  from  time  to  time  as  the  circumstances 
of  the  child  and  the  father  change.  The  court  can  enforce 
the  order  to  the  extent  of  sending  a defaulting  father  to 
prison.  If  the  putative  father  dies  before  his  child  reaches 
age  16,  any  estate  he  might  leave  would  have  to  continue  to 
honor  the  terms  of  the  affiliation  order  issued  against  him. 


The  Neglected  Child 

All  provinces  have  laws  to  protect  children  who  are 
being  neglected  by  their  parents  or  guardians,  or  have  been 
deserted.  The  law  refers  to  any  child  who  is  not  properly 
cared  for  as  a neglected  child.  A child  committed  to  the 
custody  of  an  institution  such  as  the  Children's  Aid  Society 
is  referred  to  as  a ward. 
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A police  officer  or  child-welfare  worker,  after  obtaining 
a warrant,  can  remove  apparently  neglected  children  and 
take  them  to  a place  of  safety.  The  children  may  be  kept 
there  until  they  can  be  brought  before  a judge.  Alternatively, 
the  official  can  choose  to  leave  the  children  in  the  home  and 
apply  to  a judge  for  an  order  requiring  the  person  in  charge 
of  the  children  to  bring  them  before  a judge  at  a given  time. 


If  authorized  welfare  workers  have  reasonable  cause  to 
suspect  that  a child  is  neglected,  they  can  get  a search 
warrant,  empowering  them  to  enter  any  house  and  remove  the 
child.  Private  citizens  have  no  authority  to  rescue  neglected 
children;  they  should  report  any  suspicions  to  the  Children's 
Aid  Society  or  to  the  police. 

A court  must  determine  whether  the  child  fits  the  legal 
standards  of  neglected  child.  To  do  this,  it  has  the  power 
to  summon  any  witnesses  and  have  them  testify  under  oath. 
It  may  also  permit  any  other  person  to  give  evidence  on 
behalf  of  the  child.  As  can  be  seen  from  the  following  list, 
there  are  many  interpretations  to  the  term  neglected. 

(a)  The  children  are  being  beaten  or  physi- 

cally abused. 

(b)  The  children  are  not  being  properly  cared 
for. 

(c)  The  children  are  abandoned  or  deserted 

by  their  parents. 

(d)  The  parents  cannot  care  for  them  properly 
because  the  parents  are  ill,  in  jail,  etc. 

(e)  The  parents  are  incompetent  to  properly 

raise  children. 

(f)  The  children  are  being  permitted  or  en- 

couraged by  their  parents  to  break  the 
law. 

(g)  The  children  are  out  of  the  control  of  their 

parents  and  are  being  permitted  to  grow 
up  in  circumstances  which  make  them 

difficult  to  control. 

(h)  The  children  are  not  being  given,  or  are 
being  refused,  proper  medical  attention 
and  care. 

(i)  The  children  are  being  cared  for  by,  and 

at  the  expense,  of  someone  other  than 
their  parents  and  their  parents  are  making 
little  or  no  effort  to  assist  them. 

(j)  The  parents  wish  to  divest  themselves  of 

their  parental  duties  and  rights. 
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If  the  court  does  decide  that  the  child  is  neglected,  it 
can  make  one  of  the  following  orders: 

(1)  that  the  case  be  adjourned  indefinitely  and 
that  the  child  be  placed  with  or  returned 
to  the  child's  parent  or  guardian,  subject 
to  supervision  of  the  Children's  Aid 
Society ; 

(2)  that  the  child  be  committed  temporarily  to 
the  care  and  custody  of  the  Society  for 
any  length  of  time  up  to  12  months; 

(3)  that  the  child  be  committed  for  the  rest  of 
his  or  her  childhood  to  the  care  and 
custody  of  the  Society.  If  the  child  is 
named  as  a neglected  child  and  is  placed 
permanently  in  the  custody  of  the 
Children's  Aid  Society,  he  or  she  remains 
there  until  18,  until  adopted,  or  until 
placed  in  the  custody  of  some  other  legal 
guardian. 


Adoption  of  Children 

The  Department  of  Health  and  Social  Development  strives 
to  place  all  children  who  are  permanent  wards  of  the  Director 
of  Child  Welfare,  regardless  of  race,  creed,  or  color,  in 
adoptive  homes.  Adoption  orders  give  adoptive  parents  and 
children  the  same  rights  and  obligations  that  parents  and 
their  natural  children  have  to  each  other.  These  orders  are 
granted  by  judges  of  the  Court  of  Queen's  Bench  after  they 
have  assured  themselves  that  the  adopters  are  fit  and  proper 
persons  to  provide  a home  which  is  in  the  best  interest  of 
the  child.  All  adoption  procedures  are  commenced  by  appli- 
cation to  the  Director  of  Child  Welfare,  who  in  turn  presents 
all  adoption  petitions  to  the  court.  Any  adult  person  over 
the  age  of  eighteen  years,  single  or  married,  can  adopt  a 
child.  Generally  an  adoption  is  granted  after  the  child  has 
been  in  the  adoptive  home  for  a period  of  one  year. 


Children's  Aid 


The  Children's  Aid  Societies  protect  the  children.  They 
handle  everything  from  battered  children  to  adoptions, 
although  most  of  their  work  falls  somewhere  in  between: 
investigating  abuse,  supervising  families,  counselling  unwed 
parents,  and  providing  group  and  foster  homes.  The  legal 
mandate  for  these  activities  is  the  Child  Welfare  Act,  which 
stipulates  the  circumstances  under  which  the  agency  can 
intervene  in  a family.  A child  in  need  of  protection  is  some- 
one under  16  who  is  neglected  because  the  adult  is  unable 
or  unwilling  to  care  properly  for  him  or  her.  Also  included 
are  children  living  in  improper  places,  associating  with 
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unfit  or  improper  persons,  found  begging,  an  uncontrollable 
child,  a truant,  a child  not  receiving  proper  medical  care, 
and  those  whose  mental  or  emotional  development  is 
endangered  by  deprivation. 


The  Children's  Aid  Society  must  investigate  all  com- 
plaints about  child  neglect  or  abuse.  These  may  come  from 
doctors,  teachers  or  neighbors;  they  may  be  about  a beaten 
child  or  a truant  youngster.  Sometimes  teenagers  call  the 
agency  and  ask  to  be  apprehended,  though  they  don't  use 
that  term.  If  the  abuse  sounds  serious,  the  Children's  Aid 
can  send  someone  out  immediately  at  any  time  of  the  day  or 
night. 


If  the  agency  comes  knocking  at  your  door,  you  are 
under  no  obligation  to  discuss  anything  with  them;  however, 
resistance  to  their  inquiries  may  just  fan  their  suspicions. 
If  they  choose  to  get  tough,  they  can  serve  you  with  a 
Notice  to  Produce, which  means  you  have  to  appear  in  court 
with  your  children.  Alternatively,  they  can  apprehend  your 
children  on  the  street  and  hold  them  for  five  days  until  you 
appear  in  court  to  dispute  their  action,  or  they  can  get  a 
warrant  to  apprehend  your  children  from  your  home.  However, 
this  is  not  supposed  to  happen  unless  the  children  are  in 
immediate  danger;  for  example,  a child  in  hospital  denied 
medical  care  by  parents  whose  religion  forbids  certain 
medical  practices.  In  these  cases,  the  Society  can  move  very 
quickly  through  the  legal  paper  work  in  order  to  authorize 
the  necessary  treatment.  Children  who  are  found  wandering 
the  street  can  be  turned  over  to  the  Society  and  detained  by 
them  without  a warrant.  The  Society  can  also  care  for 
children  who  have  been  left  unattended  rather  than  removing 
them  to  another  place  by  sending  a homemaker  to  the  house. 


Since  you  must  appear  in  court  five  days  after  the 
apprehension  of  your  child,  you  may  find  yourself  stuck  in 
an  impossible  legal  trap.  It  is  unlikely  that  you  will  be 
able  to  retain  and  instruct  a lawyer  who  will  act  for  you  on 
such  short  notice.  Therefore  you  will  have  to  ask  for  an 
adjournment  which  usually  means  your  child  stays  with  the 
agency  until  the  trial. 


The  purpose  of  the  trial  is  to  determine  whether  the 
child  is  in  need  of  protection;  in  other  words,  to  determine 
if  the  Children's  Aid  should  be  involved.  Having  made  a 
finding  that  the  child  does  need  this,  the  judge  can  assign 
the  child  directly  to  the  care  of  the  Children's  Aid  for  a 
specified  length  of  time  up  to  two  years  (Society  Wardship), 
or  make  a child  a Crown  Ward,  which  means  the  child  can 
be  placed  for  adoption. 
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ALBERTA  STATUTES 

The  following  are  some  of  the  specific  laws  passed  by 
the  Alberta  government  to  enforce  the  rights  of  spouses  and 
children  who  are  parties  to  a dissolved  marriage. 


The  Domestic  Relations  Act 

A husband  or  wife  may  petition  for  a decree  of  judicial 
separation  on  the  grounds  of  adultery,  cruelty,  desertion  for 
two  years  or  more  without  reasonable  cause,  or  failure  to 
comply  with  an  order  for  restitution  of  conjugal  rights. 

Cruelty  includes  any  conduct  that  is  grossly  insulting  and 

intolerable  or  of  such  a character  that  the  person  seeking 
the  separation  could  not  reasonably  be  expected  to  be  willing 
to  live  with  the  other  after  he  or  she  has  been  guilty  of 

such  conduct. 

When  a wife  is  entitled  to  maintain  an  action  for 
judicial  separation  she  may,  with  that  action,  or  separately, 

sue  for  alimony.  As  long  as  the  husband  pays  the  sum 
ordered,  no  matter  how  small,  the  wife  is  not  entitled  to 
pledge  his  credit  for  necessaries.  A change  in  the  order  may 
be  made  upon  a change  in  the  circumstances  of  the  parties. 
The  foregoing  actions  are  conducted  in  the  Court  of  Queen's 
Bench. 


In  addition  to  the  preceding,  an  alternative  procedure 
is  provided  whereby  a deserted  wife  may  apply  to  a judge 
who  may  make  an  order  requiring  the  husband  to  pay  for 
the  maintenance  of  his  wife  and  family.  If  the  court  decides 
that  the  wife  was  not  deserted  by  the  husband  and  not 
entitled  to  aid  it  may  make  an  order  restricted  to  the 
maintenance  of  the  children.  A divorced  woman  may  also 
apply  under  this  procedure  for  an  order  for  maintenance 
restricted  to  children. 


The  Alimony  Orders  Enforcement  Act 

This  Act  provides  a means  for  the  enforcement  of 
alimony,  maintenance  and  affiliation  orders.  Persons  against 
whom  the  order  is  made  may  be  called  before  a judge  and 
examined  as  to  their  means  and  ability  to  comply  with  the 
order.  The  judge  may  commit  individuals  to  jail  for  a 
period  of  up  to  one  year: 


(a)  if  they  fail  to  appear  for  the  examination, 
or; 

if  they  fail  to  give  satisfactory  answers 
to  the  questions  asked,  or; 


(b) 
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(c)  if  they  have  disposed  of  any  property 
with  the  intent  of  avoiding*  compliance  with 
the  order,  or 

(d)  if  they  have  refused  to  comply  with  the 
order  when  they  have  sufficient  means  or 
ability  or  resources  with  which  to  comply. 

The  Reciprocal  Enforcement  of  Maintenance  Orders  Act 

In  most  cases  where  an  alimony  or  maintenance  order 
is  made,  both  the  husband  and  wife  reside  in  Alberta.  There 
are  cases  where  the  husband  has  left  the  province  and  is 
therefore  outside  the  jurisdiction  of  the  Alberta  courts.  Even 
though  the  wife  has  obtained  an  alimony  or  maintenance 
order  in  Alberta  it  is  of  no  effect  in  the  province  or  country 
where  the  husband  resides  and  it  is  necessary  for  the  wife 
to  take  proceedings  for  an  order  against  him  in  the  province 
or  country  where  he  now  lives.  The  same  is  true  where  the 
wife  is  in  another  province  and  the  husband  has  come  to 
Alberta. 

The  Reciprocal  Enforcement  of  Maintenance  Orders  Act  is 

designed  to  meet  this  problem.  Under  this  Act,  arrangements 
are  made  with  other  provinces  and  countries  (called  recipro- 
cating states)  whereby  alimony  and  maintenance  orders  made 
by  Alberta  courts  may  be  registered  with  the  courts  of  the 
reciprocating  states.  In  return  the  orders  of  the  courts  of 
reciprocating  states  can  be  registered  in  the  Alberta  courts. 
The  registered  order  can  then  be  enforced  as  if  it  were  an 
order  of  the  court  where  it  is  registered. 
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Exercise  1 


Using  your  own  words,  define  the  following  terms, 
arrears  - 


2.  beneficiary  - 


3.  cogent  - 


4.  condonation  - 


5.  conjugal  rights  - 


6.  covenant  - 
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7.  defined  access  - 


8.  divorce  - 


9.  adoption  - 


10.  illegitimate  - 


11.  reciprocal  - 


12.  restitution 
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13.  summons  - 


14.  next  friend  - 


15.  paternity  suit  - 


Law  20 


- 20  - 


Lesson  11 


Exercise  2 

Fill  in  the  blank  spaces  in  the  following  statements;  only- 
one  word  is  required  for  each  space. 

1.  The  amount  of  alimony  to  be  paid  is  set  at  the  

of  the  court. 

2.  Alimony  is  payable  out  of  only. 

3.  Professionally  trained  case  workers  are  attached  to  the  Family 

Court  staff  to  provide  services  to  families 

in  difficulties. 

4.  Dissolution  of  the  marriage  a Family  Court 

order  for  maintenance  of  the  wife. 

5.  It  is  a that  the  mother  always  gets  custody 

of  the  children. 

6.  Any  custody  order  is  open  to  , simply 

because  the  welfare  of  the  children  may  warrant  it. 

7.  The  court  assumes  that  children  of  a young  age  need  the  care 

of  the  more  than  of  the  . 

8.  is  the  term  applied  to  the  financial  support 

that  a father  is  obliged  to  give  a child. 

9.  The  decision  as  to  who  is  to  pay  the  court  costs  in  a law 

suit  is  entirely  at  the  court. 

10.  A in  a divorce  case  may  be  made  to  pay 

any  additional  costs  which  his  or  her  actions  have  caused. 
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Exercise  3 


Indicate  whether  each  statement  is  true  or  false  by  writing 

T or  F in  the  space  provided.  Be  sure  to  check  your  answers  with 

the  lesson  notes. 

1.  Payment  of  alimony  is  not  deductible  from  the  tax-  

able  income  of  the  payer. 

2.  A wife's  covenant  not  to  sue  for  alimony  contained 

in  a separation  agreement  is  a good  defence  of 
claim  for  alimony,  providing  the  husband  continues 
to  perform  the  agreement. 

3.  The  court  can  order  the  husband  to  pay  a lump  sum 

to  his  wife  instead  of  regular  alimony  payments. 

4.  A lawyer  is  required  in  all  Family  Court  pro- 

ceedings. 

5.  A Family  Court  order  for  the  maintenance  of  children 
is  terminated  upon  the  dissolution  of  the  marriage. 

6.  Until  a court  order  is  made  granting  custody  to  one 

parent,  both  parents  stand  in  absolute  equality  in 
their  right  to  custody  of  the  children. 

7.  The  basic  principle  governing  the  award  of  custody 

is  that  the  rights  of  each  parent  must  be  protected. 

8.  Agreements  between  parents  concerning  custody  of 
the  children  are  binding  on  the  court. 

9.  The  court  will  consider  the  wishes  of  older  children 

as  to  which  parent  should  have  custody. 

10.  Maintenance  orders  can  be  reciprocally  enforced  from 
province  to  province. 

11.  After  a divorce,  it  is  possible  for  the  woman  to 
continue  to  use  her  former  husband's  name. 

12.  After  a separation,  a spouse  automatically  ceases  to 
be  a beneficiary  in  the  other's  insurance  policy. 

13.  If  the  parents  of  a chid  born  out  of  wedlock  sub- 
sequently marry,  the  child  is  considered  to  be 

legitimate  from  birth. 

14.  Any  adult  person  over  the  age  of  eighteen  years, 
single  or  married,  can  adopt  a child. 

15.  Adoption  orders  give  adoptive  parents  and  children 

the  same  rights  and  obligations  that  parents  and 

their  natural  children  have  to  each  other. 
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Exercise  4 


1.  Jack  and  Mary  have  been  married  for  seven  years.  However, 
through  a friend  Jack  Learns  that  Mary  has  been  committing 
adultery  for  the  past  two  years.  Jack  and  Mary  separate  and 
Mary  petitions  the  court  to  have  Jack  pay  her  alimony. 

Will  she  succeed?  Explain. 


2.  Paul  has  been  separated  from  his  wife  for  fifteen  years  and 
because  of  a court  order,  has  been  paying  her  $300  a month 
in  alimony.  Due  to  an  accident  at  work  Paul  is  injured  and 
forced  to  take  another  job  that  pays  only  half  of  what  he 
formerly  received.  He  asks  the  court  to  reduce  the  amount  of 
alimony  he  must  pay. 

Do  you  think  he  will  succeed?  Why? 


^ < 
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3.  A Family  Court  order  is  issued  to  Frank  Losky  to  pay 
$400.00  per  month  to  support  his  wife  and  children  whom  he 
has  separated  from.  After  paying  this  amount  for  five  months, 
he  makes  no  payment  during  the  sixth  month  and  tells  his 
ife  not  to  expect  any  more.  What  procedures  could  the 
amily  Court  take  to  enforce  their  order  of  support? 
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Exercise  5 

MATCHING  QUESTIONS  - Review  of  legal  terms 

Match  up  the  legal  terms  in  Column  A with  the  correct 
definition  in  Column  B.  You  may  have  to  refer  to  the  first  three 
lessons  of  this  module  to  complete  this  exercise. 

Column  A Column  B 


A. 

Separation 

1. 

B. 

Right  of  Access 

2. 

C. 

Maintenance 

3. 

D. 

Annulment 

4. 

E. 

Voidable 

F. 

Dower  Rights 

5. 

G. 

Adultery 

H. 

Solemnization 

6. 

I. 

Decree  Absolute 

7. 

J. 

Bigamy 

8. 

K. 

Valid 

L. 

Cohabitation 

9. 

M. 

Capacity 

10. 

N. 

Alimony 

O. 

Void 

11. 

P. 

Decree  Nisi 

12. 

Q. 

Contract 

13. 

R. 

Consummation 

S. 

Polygamy 

14. 

T. 

Divorce 

15. 

U. 

Decree  of  Nullity 

V. 

Monogamy 

16. 

17. 

A final  decree  or  order  for  divorce,  after  which  a person  may 
remarry. 

The  state  of  living  together  as  man  and  wife. 

A marriage  contracted  between  one  man  and  one  woman. 

The  formalities  established  by  law  to  enter  into  a contract  or  to 
render  the  act  invalid. 

A stopping  of  the  cohabitation  of  husband  and  wife  by  mutual 
agreement,  or,  in  the  case  of  a judicial  cessation  of  cohabitation, 
under  a court  order. 

One  husband  having  several  wives. 

The  right  that  a parent  has  to  see  and  to  be  with  a child  after 
divorce  or  separation. 

A contract  which  does  not  meet  the  legal  requirements  and  will 
not  be  enforced  by  the  law. 

To  have  a marriage  declared  void  by  reason  that  it  does  not  meet 
the  legal  requirements  of  a valid  marriage. 

Voluntary  sexual  intercourse  of  a married  person  with  a person 
other  than  the  offender's  husband  or  wife. 

Monies  paid  for  the  support  of  a wife  or  husband  before  a divorce. 

Wilfully  and  knowingly  going  through  a second  marriage  while 
the  first  marriage  is  still  in  force. 

A decree  issued  by  the  court  to  officially  declare  a marriage  void 
and  establish  the  legal  position  of  the  parties. 

The  right  of  a woman  to  an  interest  in  property  owned  by  her 
husband. 

'The  completion  of  the  marriage  by  the  act  of  sexual  intercourse 
between  a man  and  his  wife. 

Monies  paid  for  the  support  of  a wife  or  husband  after  a divorce. 

A provisional  decree  issued  by  the  court  which  may  be  made 
unconditional  after  a certain  period  of  time. 
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Exercise  6 


TRUE  AND  FALSE  QUESTIONS  - Review  of  legal  principles 

Indicate  whether  the  following  statements  are  true 
You  may  have  to  refer  to  the  first  three  lessons  of  this 
complete  this  exercise. 


1.  Legislation  pertaining  to  the  solemnization  of  marriage  comes 

under  the  jurisdiction  of  city,  town,  and  village  councils.  T 

2.  When  the  husband  becomes  mentally  ill  after  three  years  of 
marriage,  the  wife  can  automatically  have  the  marriage  voided 

on  the  grounds  of  insanity.  T 

3.  In  Canada,  a woman  is  prohibited  from  marrying  her: 

a . uncle  T 

b . nephew  T 

c . daughter's  husband  T 

d.  husband's  best  friend  T 

e . husband's  brother  T 

4.  Absence  of  true  consent  will  not  necessarily  render  a marriage 

invalid.  T 

5.  The  inability  to  procreate  children  is  usually  not  an  essential 

element  in  a valid  marriage.  T 

6.  A minor  is  not  normally  allowed  to  get  married  unless  she  is 

pregnant.  T 

7.  Under  law,  an  engagement  constitutes  an  enforceable  promise 

to  marry.  T 

8.  A husband  is  always  responsible  for  his  wife's  debts.  T 

9.  Property  acquired  after  marriage  is  usually  recognized  as  being 

jointly  owned.  T 


10.  A marriage  can  be  annulled  if: 

a . one  of  the  parties  was  a minor  T 

b . one  of  the  parties  was  mistaken  as  to  the  chastity  of  the 

other  party.  T 

11.  A wife  has  legitimate  grounds  for  divorce  if  her  husband  has 

been  in  jail  for  over  a year.  T 

12.  Following  a divorce  action,  the  mother  will  always  be  granted 

custody  of  the  children.  T 


or  false, 
module  to 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 
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Exercise  7 

Every  year  in  Canada,  thousands  of  married  couples  get 
separated  or  divorced.  In  most  of  these  cases,  a judge  will  have 
to  make  a decision  as  to  which  parent  the  children  of  the  marriage 
will  live  with  and  what  visitation  rights  will  be  awarded  to  the 
other  parent. 

The  family  Brown  has  just  come  to  the  point  where  Mr.  and 
Mrs.  Brown  feel  they  can  no  longer  live  together  under  one  roof. 
One  morning  at  breakfast,  Mrs.  Brown  informs  her  daughter 
Constance  and  her  son  Darcy  that  mom  and  dad  are  no  longer  able 
to  live  together  and  that  dad  has  gone  to  see  his  lawyer  about 
getting  a divorce. 

Finally,  the  case  comes  to  court  and  a decision  must  be 
made  as  to  who  gets  custody  of  Constance  and  Darcy.  Given  the 
following  set  of  circumstances,  which  you  have  determined  through 
questioning  the  parents  and  children,  You  be  the  Judge.  Should 
Mr.  Brown  have  custody  of  both  children,  just  one  or  none?  Decide 
the  same  for  Mrs.  Brown  and  tell  why. 


Facts  about  Constance  Brown: 

1.  is  ten  years  old 

2.  has  a cleft  palate  which  requires  very  expensive  medical 

treatment  which  is  not  covered  by  any  medical  payment  plan 

3.  although  she  loves  both  parents,  she  would  rather  stay  with 
her  father  who  plans  to  move  into  an  apartment  across  the 
city 

4.  wants  to  stay  in  the  same  school  district  where  the  matri- 
monial home  is  located  so  as  not  to  lose  friends  she  has  made 

at  school 


Facts  about  Mrs.  Brown: 

1.  is  forty-five  years  old 

2.  uses  sedatives  heavily 

3.  a psychiatrist's  report  says  that  she  is  at  times  unstable  and 

is  unable  generally  to  cope  with  stressful  situations 

4.  has  frequently  committed  adultery  in  the  past  few  years  with 

a variety  of  men 

5.  has  not  worked  at  a paying  job  in  the  past  twenty  years 

6.  plans  to  marry  a financially  secure  male  friend  (age 

sixty-five  when  the  divorce  is  finalized) 

7.  loves  both  children  very  much  but  according  to  a neighbour, 

Mrs.  White,  she  clearly  favours  Darcy  and  is  overly  per- 

missive with  him  which,  in  the  neighbour's  opinion,  has 
contributed  to  Darcy's  delinquency 
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Facts  about  Mr.  Brown: 

1.  is  fifty  years  old 

2.  has  a heart  condition  which  periodically  requires  emergency 
treatment 

3.  has  a drinking  problem  and  often  becomes  uncontrollably 
angry  and  destructive  when  drunk 

4.  works  as  an  industrial  designer  and  makes  an  annual  salary 
of  $75  000 

5.  is  willing  to  give  the  matrimonial  home  and  large  monthly 
maintenance  payments  to  Mrs.  Brown 

6.  does  not  presently  have  a girlfriend  and  feels  he  is  getting 
too  old  to  re-marry 

7.  a neighbour,  Mrs.  Black,  testified  that  Mr.  Brown  used  to 
beat  Darcy  but  hasn’t  witnessed  these  beatings  in  the  last 
two  or  three  years. 

Facts  about  Darcy  Brown: 

1.  is  seventeen  years  old 

2.  has  been  in  trouble  with  the  law  and,  according  to  neigh- 
bours and  Mr.  Brown,  is  beyond  the  control  of  Mrs.  Brown 

3.  wants  to  quit  school,  move  out  of  the  matrimonial  home  and 
take  up  residence  with  a couple  of  male  friends  who  have 
recent  criminal  records  for  drug  trafficking 
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Exercise  8 


Read  the  following  news  item  and  write  a brief  analysis 
(150-200  words)  describing  your  reaction  to  it.  Do  you  think  such 
a program  has  any  merits  to  it  and  should  it  be  tried  in  Alberta? 


Dear  Judge  Fenton.  . . 

We  know  that  our  parents  are  having  pro- 
blems and  we  think  that  counselling  might  help 
them.  They  raised  our  family  through  good  and 
bad  times,  telling  each  of  us  kids  that  we 

must  learn  to  work  out  our  problems.  We  want 

our  father  to  come  back  home.  We  want  our 
family  whole  again. 

So  began  a recent  letter  to  Tucson,  Ariz.,  Judge  Norman  S. 
Fenton  from  six  children  who  were  deeply  disturbed  at  hearing 

that  their  parents  were  filing  for  divorce.  Judge  Fenton  immediately 
suspended  the  divorce  proceedings  and  ordered  the  couple  to  go 
into  a 60-day  counselling  program  in  an  attempt  to  save  their 
26-year  marriage. 

Such  action  has  become  commonplace  in  Judge  Fenton's  court- 
room since  he  initiated  his  letter-writing  program  eight  months 
ago.  When  an  unhappy  couple  with  children  petitions  for  divorce, 
Fenton  informs  the  children  of  their  parents'  plans  and  asks  the 

children  to  express  their  feelings  about  the  matter.  Upon  receiving 
an  answer,  Fenton  calls  the  parents  into  his  chambers  and  lets 
them  read  the  views  of  their  children  — a practice  that  has  had  a 
devastating  effect  on  many  parents.  One  mother,  says  Fenton,  broke 
down  and  cried  when  she  read  why  her  10-year-old  daughter  did 
not  want  them  to  get  divorced.  So  far  Fenton  has  received  about 
200  letters  from  the  children  of  divorcing  couples.  Many  of  them 
proved  to  be  extremely  enlightening  on  the  reasons  behind  the 
parents'  marital  problems. 

RIGHTS:  Fenton  began  his  letter-writing  program  because  he 

believes  that  children  have  special  rights  in  a divorce  case. 
Children  should  be  included  in  the  divorce  process  from  the  very 
beginning,  the  judge  says,  not  just  at  custody  hearings.  Yet  he 
has  found  critics  among  law  enforcement  officials  and  psychologists . 
I've  talked  to  children  of  divorcing  couples,  says  Jason  Johnson, 
a Los  Angeles  attorney  who  specializes  in  divorce  cases,  and 
often  they  just  don't,  or  can't,  understand  why  their  parents  are 
breaking  up.  Johnson  thinks  that  pressure  from  children  to  hold  a 
crumbling  marriage  together  might,  in  the  long  run,  do  more 
damage  than  good  to  both  parents  and  children. 

Fenton  admits  to  that  possibility  and  concedes  that  he  doesn't 
know  how  effective  his  program  can  be.  In  its  short  history,  some 
marriages  have  been  glued  back  together  while  others  have  fallen 
apart.  But  the  judge  believes  that  every  alternative  should  be 
exhausted  before  granting  a divorce  and  that,  in  trying  to  set  up 
a cooling-off  period,  children  can  help  their  parents. 
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PROTECTING  THE  FAMILY  — MAKING  A WILL 


Everyone  should  have  a will.  If  you  do  not  have  one, 
the  law  will  dictate  who  gets  your  assets.  No  one  really 
wants  the  government  to  determine  who  are  his  or  her  heirs 
and  in  what  percentage  they  inherit,  but  this  is  what 
happens  when  you  die  intestate  or  without  leaving  a legal 
will.  Most  people  prefer  to  leave  their  estate  to  relatives 
and  friends  of  their  own  choosing.  Why  then  do  people  die 
intestate? 

There  are  several  reasons,  but  the  main  one  seems  to 
be  inertia;  they  don't  intend  to  die  without  having  drawn  a 
will,  they  just  never  get  around  to  it.  Most  people  do  not 
like  to  make  an  important  decision,  particularly  one  that  can 
easily  be  put  off  because  there  is  no  apparent  reason  for 
doing  it  now.  No  one  plans  on  dying.  Young  people  under 
thirty  think  they  are  immortal;  older  people  know  they  are 
going  to  die  someday  and  have  philosophically  learned  to 
accept  this  fact,  but  this  unhappy  event  is  always  at  least 
ten  years  away,  so  there  is  plenty  of  time.  This  makes  for  a 
healthy  mental  attitude  toward  the  golden  years,  but  it  is 
not  conducive  to  the  drawing  of  a will. 

Another  reason  people  die  intestate  is  because  they  are 
superstitious.  They  feel  that  if  they  have  a will  drawn, 
they  will  die  soon  afterward. 

Still  another  reason  for  not  leaving  a will  is  the  argu- 
ment by  husband  and  wife  that  they  have  all  of  their  assets 
in  joint  tenancy,  and  therefore  the  survivor  of  the  two  will 
automatically  inherit  from  the  other.  This  is  true.  When  the 
first  spouse  dies,  no  will  is  necessary;  but  what  is  going  to 
happen  when  the  second  spouse  dies?  Theoretically,  after  the 
first  death  the  survivor  can  then  draw  a will.  But  if  a 
married  couple  didn't  bother  when  they  were  both  alive,  the 
survivor  isn't  liable  to  get  around  to  drawing  a will  later. 
It  is  much  better  if  a couple  makes  the  decision  on  the 
eventual  distribution  of  their  estate  while  they  are  both 
living  and  have  the  advantage  of  a joint  decision,  rather 
than  have  the  remaining  spouse  make  the  decision  alone. 

Everyone,  therefore,  should  have  a will.  And  it  should 
be  drawn  by  a competent  attorney,  for  then  it  will  hold  up 
in  court  and  be  declared  legal.  But  how  to  choose  the  attor- 
ney is  often  a problem.  Many  people  are  not  in  touch  with  a 
lawyer.  They  do  not  know  one  to  go  to  because  it  may  have 
been  years  since  they  have  found  occasion  to  seek  legal 
advice  and,  surprisingly  enough,  many  people  have  never 
seen  an  attorney  for  any  reason.  If  once  upon  a time  they 
had  an  attorney,  they  may  have  changed  residence  and 
moved  to  another  province.  A great  number  of  retired  people 
move  thousands  of  kilometres  away  from  where  they  have 
lived  most  of  their  lives  in  order  to  be  near  their  adult 
children  and  grandchildren.  Or  they  may  move  in  order  to 
retire  to  a milder  climate. 
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The  choice  of  an  attorney  to  draw  your  will  is  an 
important  one.  Lawyers  specialize  just  as  doctors  specialize. 
You  should  not  go  to  an  attorney  who  has  spent  a lifetime  in 
corporate  tax  law  and  ask  him  or  her  to  draw  your  will; 
you  should  go  to  an  attorney  who  is  competent  to  solve  your 
particular  problem. 

The  best  way  to  choose  an  attorney  to  help  plan  your 
estate  is  to  ask  the  trust  department  of  your  bank.  It  will 
give  you  the  names  of  three  attorneys  its  probate  department 
uses  in  its  capacity  as  executors  of  wills.  The  bank  knows 
they  are  competent  in  probate  work,  or  it  would  not  hire 
them.  The  bank  must  be  careful,  of  course,  not  to  play 
favorites,  which  is  why  it  will  give  you  the  names  of  at 
least  three  different  legal  firms.  It  will  give  you  the  name 
of  a large  firm  and  a small  firm,  and  sometimes  even  ask  if 
you  prefer  to  deal  with  an  attorney  of  your  own  race  or 
creed,  such  as  black  or  white,  Protestant,  Catholic,  or  Jew. 
It  will  give  you  further  information  too,  if  you  ask,  and 
you  are  then  free  to  choose. 

Regardless  of  whether  possessions  are  few  or  many, 
most  people  have  some  idea  as  to  whom  they  would  like  to 

leave  them,  but  without  explicit  directions  set  down  in  a 
will,  no  one  else  really  knows  this.  In  not  taking  advantage 
of  the  privilege  of  making  a will,  these  people  give  up  the 
opportunities  to: 

(1)  Dictate  the  manner  and  amounts  in  which 
their  property  shall  be  distributed  to 
their  family,  friends,  and  other  bene- 
ficaries ; 

(2)  Provide  for  the  continued  well-being  of 
their  families  and  to  protect  them  from 
uncontrolled  and  unnecessary  losses; 

(3)  Create  a bigger  estate  by  permitting  legi- 
timate savings  in  taxes;  and 

(4)  Reduce  to  a minimum  the  expenses  which 
are  connected  with  the  distribution  of 
their  property. 

It  is  these  four  considerations  which  make  a will  one 
of  the  most  important  documents  that  individuals  have  to 

prepare  in  their  lifetime.  Should  persons  die  without  a will 
(intestate),  the  administration  of  their  estate  is  complicated 
by  the  fact  that  lengthy  court  procedures  are  involved  before 
the  assets  can  be  distributed. 

The  first  mistake  that  people  make  when  they  fail  to 

prepare  a will  is  to  leave  the  administration  of  their  estate 
to  chance  rather  than  to  a planned  course.  When  individuals 
die,  their  property  passes  under  the  control  of  their  executor 
or  administrator.  It  is  the  duty  of  this  person  to  gather  up 
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and  distribute  the  deceased's  property  to  the  heirs  in 
accordance  with  the  deceased's  will  and  the  laws  of  the 
province.  This  is  known  as  the  administration  of  an  estate. 
In  brief,  the  duties  of  an  administrator  include: 

(1)  Assembling  of  assets  after  death. 

(2)  Safeguarding  and  managing  the  assets  of 
the  deceased  until  they  are  distributed  to 
the  beneficiaries. 

(3)  Paying  debts  and  taxes  of  the  estate. 

(4)  Distributing  the  estate  to  the  beneficiaries. 


In  making  a will,  a person  is  able  to  select  the  person 
or  trust  institution  which  will  assume  these  important  duties. 
The  opportunity  is  available  to  base  the  selection  of  the 
executor  on  personal  knowledge  of  qualifications  and  ability 
to  do  the  job  efficiently,  honestly  and  economically . By  not 
making  a will,  this  important  right  is  automatically  relin- 
quished. In  such  a case  the  administrator  will  be  appointed 
by  the  Courts  in  accordance  with  certain  fixed  rules.  The 
Court's  selection  will  not  necessarily  be  based  on  ability  or 
training,  but  usually  on  kinship  factors  which  have  no 
bearing  whatsoever  on  the  fitness  or  aptitude  required  for 
the  job.  This  will  consequently  result  in  additions  to  the 
cost  of  what  is  an  expensive  process  even  under  ideal 
conditions. 


By  not  making  a will  people  are  also  subjecting  their 
estate  to  the  possibility  of  having  claims  made  by  relatives 
who  dispute  the  shares  awarded.  If  there  is  no  will,  how 
can  anyone  definitely  say  who  was  intended  to  benefit  or 
not?  Confronted  by  such  claims,  a court  appointed  admini- 
strator who  is  conscientiously  trying  to  reduce  the  costs  of 
administering  the  estate,  may  try  to  settle  the  claim  for  as 
little  as  possible  and  thereby  avoid  any  prolonged  and 
costly  litigation  (a  dispute  settled  in  court).  It  is  worth 
noting  that  some  estates  have  been  tied  up  for  as  long  as 
ten  years  because  of  such  claims. 

The  following  are  some  of  the  many  questions  which  are 
left  unanswered  if  a person  fails  to  make  a will.  Every 
question  which  is  left  unanswered  may  create  lawsuits  and 
expensive  litigation  costs.  Every  time  an  estate  is  involved 
in  these  unanswered  questions,  another  court  procedure  is 
required.  This,  in  turn,  will  create  further  expenses  and 
leave  less  money  to  inherit. 

(1)  Will  your  spouse  be  able  to  handle  the 

funds  and  other  property,  or  should  a 
trust  fund  be  established? 
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(2)  If  there  are  minor  children,  how  can  they 
best  be  taken  care  of  until  they  become 
self-supporting? 

(3)  Will  your  parents  need  help  after  your 
death? 

(4)  Are  you  presently  supporting  some  member 
of  your  family  or  other  dependent?  Are 
you  sure  that  this  support  will  continue 
after  your  death? 

(5)  Who  is  to  get  the  treasured  family  posses- 
sions which  have  no  value  other  than  that 
which  is  based  on  sentiment?  Many  bitter 
family  disputes  have  originated  through 
lack  of  this  type  of  consideration. 

No  two  family  situations  are  alike.  Only  the  person 
making  the  will,  the  testator,  knows  the  particular  needs  of 
the  family.  These  needs  can  be  taken  care  of  by  a will 
which  is  custom-made  to  meet  those  special  problems. 


Effect  of  a Will 

The  provisions  of  a will  take  effect  only  upon  the 

death  of  the  testator.  Up  to  that  time,  testators  are  free  to 
do  with  their  property  as  they  wish.  They  are  not  restricted 
in  any  way  with  regard  to  the  disposal  of  assets  or  the 
acquiring  of  new  property.  For  example,  if  one  of  the  pro- 
visions of  his  will  is  to  leave  his  summer  cottage  to  his 
sister,  the  testator  can  still  sell  the  cottage  at  any  time 

without  asking  his  sister's  permission,  nor  is  he  even 
required  to  inform  his  sister  of  the  sale.  If  he  receives  say, 
$20  000  for  the  cottage,  the  sister  is  not  entitled  to  receive 

that  amount  either  when  he  dies.  The  will  will  be  read  as 
though  no  gift  of  the  cottage  were  contained  in  it.  The 

sister,  therefore,  will  receive  nothing. 


Types  of  Wills 

The  ordinary  form  of  will  is  called  a solemn  will.  It  is 
signed  at  the  end  by  the  testator  in  the  presence  of  two  wit- 
nesses who  must  sign  in  the  presence  of  the  testator  and 
each  other.  The  witnesses  must  not  be  persons  or  spouses  of 
persons  who  will  receive  anything  under  the  terms  of  the 
will,  and  should  preferably  be  younger  and  easily  located. 

The  usual  witness  does  not  read  any  of  the  will.  Wit- 
nesses need  only  be  able  to  testify  that  the  testator  signed 
the  will  in  their  presence,  declared  it  to  be  his  or  her  last 
will  and  testament,  and  requested  the  required  witnesses  to 
attest  the  execution  of  the  document  as  a will,  and  that  they 
did  so.  The  ideal  witness  is  a stable  adult  who  knows  the 
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testator  and  is  younger  than  the  individual.  Even  then,  the 
witness  may  die  first  or  be  unavailable  when  the  time  comes 
to  testify.  It  may  be  convenient  if  his  or  her  signature  can 
be  readily  verified,  as  can  that  of  a lawyer  whose  name 
appears  on  many  court  papers,  of  a doctor  whose  illegible 
scrawl  can  be  confirmed  by  a pharmacist  and  10  000  pre- 
scriptions, or  some  other  suitable  person  whose  signature  can 
be  proved  easily. 

Transients  or  casual  acquaintances  are  not  desirable 
witnesses.  They  may  not  be  handy  when  needed.  Sick  in  his 
hotel  room,  one  testator  executed  his  will  before  two  bellhops 
as  witnesses.  He  named  a major  bank  as  executor-trustee, 
but  did  not  bother  to  tell  the  trust  officers  about  it.  Four 
years  later,  he  died  without  having  made  a new  will  as  he 
had  been  advised  to  do.  Neither  bellhop  could  be  located.  As 
a result,  the  proving  of  the  testator's  signature  was 
difficult,  expensive  and  time  consuming. 

Great  care  must  be  taken  in  wording  a will  to  ensure 
that  it  has  the  legal  effect  intended,  because  when  the  time 
comes  to  give  effect  to  it,  the  testator  is  not  available  to 
explain  exactly  what  was  meant  and  it  is  too  late  to  make 
any  changes  or  corrections  in  it.  Because  of  the  many  legal 
problems  involved,  a will  prepared  by  a person  unfamiliar 
with  the  details  of  the  laws  relating  to  wills  and  the  trans- 
mission of  property  may  be  ineffective  to  dispose  of  the 
testator's  property.  For  example,  a provision  that  is  of 

uncertain  meaning  or  that  may  result  in  property  being  tied 
up  for  an  indefinite  period  can  be  declared  invalid  by  the 
courts.  In  short,  a will  prepared  by  a person  without  full 

knowledge  of  the  relevant  laws  is  not  recommended. 

The  person  best  qualified  to  draw  up  a will  is  a 

lawyer.  The  lawyer  will  charge  for  this  service  at  rates 
which  vary  throughout  the  province.  A simple  will  involving 
no  complications  will  usually  cost  between  $50  and  $100.  If 
there  are  complications  involved  the  lawyer  should  be  asked 
for  an  estimate.  The  lawyer  may  quote  a set  fee  or  charge 
an  hourly  rate,  depending  on  the  complexity  of  the  case. 

The  testator's  lawyer,  bank  or  executor  will  keep  a 

copy  of  the  will  in  their  possession.  It  is  important  to 

advise  members  of  the  family  or  close  friends  where  the 
original  will  is  kept  (preferably  in  a safety  deposit  box, 

safe,  or  other  fireproof  place).  It  is  also  a good  idea  to 

keep  a copy  of  the  will  among  other  important  papers,  and 

to  state  on  the  copy  where  the  original  is  kept. 


Another  form  of  will  recognized  by  Alberta  courts  (also 
Saskatchewan)  is  the  holograph  will.  This  is  a will  that  is 
completely  in  the  handwriting  of  the  testator  and  no  witnesses 
are  required.  There  are  certain  advantages  to  the  holograph 
will.  Since  no  witnesses  are  required,  it  can  be  written  by 
someone  near  death  or  who  fears  death  is  imminent  from  some 
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danger  and  who  is  alone,  and  it  also  enables  persons  who 
are  unaware  of  legal  formalities  to  make  a valid  will. 
However,  these  advantages  are  usually  offset  by  the  tendency 
of  testators  to  carelessly  jot  down  their  will  without  due  con- 
sideration given  to  the  practicality  of  their  wishes.  Many 
holograph  wills  which  were  hastily  scribbled  out  have  left 
the  deceased's  family  and  friends  bewildered  and  bitter.  A 
holograph  will  is  not  recommended  except  as  a temporary 
measure  until  a proper  will  can  be  drawn  up. 


The  Simple  Will 

Some  people  feel  that  you  need  no  professional  advice 
to  make  a simple  will.  For  example,  they  say  this  can  be 
accomplished  by  a phrase  of  the  following  type  which  they 
can  draft  (write)  with  the  same  accuracy  and  capability  as 
a lawyer: 

**I  leave  everything  to  my  wife  or,  if  she  does 
not  survive  me,  then  to  my  children  in  equal 
shares." 


On  the  face  of  it,  it  would  appear  that  this  simple 
instruction  fully  and  accurately  expresses  the  individual's 
intention.  But  its  very  simplicity  can  make  it  a costly  trap 
to  the  unwary.  For  example,  it  does  not  answer  such  import- 
ant questions  as: 

(1)  What  exactly  does  the  individual  mean  by 
the  term  children?  Does  he  mean  adopted 
children  as  well  as  natural-born  children? 

Does  he  mean  those  living  at  the  time 
that  he  made  the  will,  those  alive  at  the 
time  that  he  dies,  or  those  alive  at  the 
time  of  his  wife's  death? 

(2)  If  he  remarries,  does  he  mean  to  include 
his  children  by  his  second  wife? 

(3)  If  one  of  his  children  dies  before  him, 
leaving  children  of  his  own,  does  the 
testator  want  the  deceased  child's  share 
to  go  to  the  grandchildren? 


As  can  be  seen  from  these  questions,  the  so-called 
simple  will  may  ‘ be  easy  to  prepare  but  it  may  prove 
extremely  difficult  to  implement  and  result  in  costly  compli- 
cations and  expensive  legal  proceedings.  A simple  will  would 
be  all  right  if  persons  could  rely  on  the  following  circum- 
stances prevailing  after  their  death: 
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(a)  The  surviving  spouse  does  not  become 
ill  or  incompetent  and  make  neces- 
sary the  appointment  of  a guardian 
for  the  estate. 

(b)  The  surviving  spouse  has  sound  busi- 
ness judgment,  knows  the  value  of 
even  an  inflated  dollar,  and  does 
not  spend  the  inheritance  on  a series 
of  shopping  sprees  * or  costly  vaca- 
tions. 

(c)  The  surviving  spouse  is  not  suscep- 

tible to  the  coaxing  of  relatives, 
friends,  confidence  men  or  fortune 
hunters  to  invest  the  inheritance  in 
get  rich  quick  schemes. 

(d)  The  surviving  spouse  does  not  die 

before  the  children  reach  legal  matu- 
rity (18),  the  age  at  which  the  law 
considers  individuals  old  and  mature 
enough  to  take  over  personal  control 
and  ownership  of  the  property  which 
is  left  to  them.  In  such  cases  the 
estate  will  have  to  bear  the  inflex- 
ible routines  and  expense  of  appoint- 
ing guardians  to  oversee  the  care  of 
the  funds  for  the  minors. 

(e)  The  surviving  spouse  does  not  die 

before  the  children  reach  real 
maturity  — as  contrasted  with  legal 
maturity  ~ making  it  possible  for 
eighteen-year-olds  to  spend  their 
inheritance  foolishly. 

(f)  Where  there  are  no  children,  that  the 

spouse  who  dies  first  does  not  mind 
his  or  her  property  going  to  the 
other's  heirs  (relatives). 

(g)  The  surviving  spouse  doesn't  fall 
prey  to  privation  and  self-starvation 
because  of  unwillingness  to  commit 
the  inheritance  to  adequate  income 
investment  — a product  of  lack  of 
confidence,  experience,  and  training 
in  investment-management  work. 


Data  Required 

When  seeing  a lawyer  in  regards  to  drawing  up  a will, 
certain  information  should  be  available  to  ensure  a valid 
assessment  of  the  person's  situation  and  requirements. 
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(a)  Birth  certificates  (each  member  of 
the  immediate  family) 

(b)  Marriage  certificate 

(c)  Divorce  decree  (if  any) 

(d)  Proof  of  citizenship 

(e)  Evidence  of  place  of  residence 

(f)  Record  of  adoption  of  children 

(g)  Life  insurance  policies 

(h)  Accident-health  insurance  policies 

(i)  Chequeing  accounts 

(j)  Cash 

(k)  Stocks  and  bonds 

(l)  Notes  receivables  and  lOU  ' s 

(m)  Real  estate  holdings 

(n)  Jointly  owned  property 

(o)  Partnership  papers 

(p)  Personal  property 

(q)  Anticipated  inheritances 

(r)  Interests  in  trust  funds 

(s)  Any  other  property  or  interests  held 
by  testator. 


It  is  not  suggested,  nor  even  recommended,  that  the 
testator  physically  take  any  of  these  items  with  him  or  her 
to  the  lawyer's  office,  but  detailed  information  written  down 
concerning  each  item  should  be  available.  It  should  be 
emphasized  that  the  lawyer  must  have  all  the  facts  concerning 
the  testator's  situation  to  do  a complete  and  accurate  job  of 
planning  the  will. 


Capacity  to  Make  a Will 

The  legal  right  to  make  a will  in  Alberta  is  outlined  in 

the  Wills  Act.  This  Act  states  that  a person  must  have  testa- 

mentary capacity,  which  means  must  be  of  free  will  with 
sufficient  maturity  and  mental  awareness  as  to  understand 
and  consent  to  the  full  nature  and  meaning  of  the  document. 

The  testator  must  have  this  capacity  at  the  time  the  will  is 

written  and  in  most  cases  this  is  presumed  to  exist.  However, 
if  it  is  challenged,  it  is  up  to  those  presenting  the  will  as 
the  honest  intentions  and  wishes  of  the  testator  to  prove  that 
capacity  did  in  fact  exist.  Capacity  may  be  broken  down  into 
several  essential  elements.  Persons  are  generally  capable  of 
executing  a will  if  they  are: 
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(1)  mature; 

(2)  sane; 

(3)  conscious;  and 

(4)  communicative. 


The  traditional  catch-all  phrase  of  sanity  is  no  longer 
sufficient  where  the  person  is  sane  but  not  fully  conscious 
or  able  to  communicate  because  of  drugs,  alcohol  or  physical 
illness. 


(1)  Mature  — Persons  must  be  of  sufficient 
development  as  to  appreciate  the  nature 
and  consequences  of  their  acts.  The  capa- 
city of  adulthood  is  set  out  in  the  Wills 
Act  as  being  18  years  of  age  in  Alberta. 
A will  made  by  a person  under  18  years 
is  not  valid  unless  at  the  time  of  making 
it  the  person  is  or  has  been  married,  or 
is  a member  of  the  armed  forces  of  Canada 
on  active  service,  or  is  a merchant  seaman 
on  duty. 

NOTE:  If  a will  has  been  witnessed  by  a 

person  under  18  (called  an  infant),  the 
Wills  Act  prevents  invalidation  of  the 
will  on  the  grounds  of  the  infant's  lack 
of  capacity. 

(2)  Sane  — it  is  generally  believed  that  testa- 

tors have  the  mental  capacity  to  execute 
a will  if  it  can  be  shown  that  they 
understand  the  nature  and  quality  of 

their  actions  in  regards  to: 

(a)  what  they  are  giving; 

(b)  to  whom  they  are  giving;  and 

(c)  those  they  are  excluding. 

(3)  Conscious  — it  is  felt  that  sufficient  con- 
sciousness exists  to  execute  a will  if: 

(a)  testators  remember  and  understand 

instructions  given  to  their  lawyer; 

(b)  testators  would  understand  each 

section  of  the  will  if  presented  to 
them;  and 

(c)  testators  understand  they  are 

engaged  in  executing  a will. 
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(4)  Communicative  — in  executing  a will  the 

testator  must  not  only  be  of  sufficient 
maturity  and  sound  mind  to  give  con- 
scious attention  to  the  contents,  but  must 

be  physically  able  to  execute  the  signa- 
ture or  to  communicate  verification  of  the 
document  in  the  presence  of  witnesses.  The 
Wills  Act  states  that  a will  is  not  valid 
unless  "at  its  end  it  is  signed  by  the 

testator  or  signed  in  his  or  her  name  by 
some  other  person  in  his  or  her  presence 
and  by  his  or  her  direction."  To  illustrate 
the  preceeding  point  a case  might  be  of 
some  help. 

EXAMPLE 

While  witnesses  were  present,  the  lawyer  who  had 
prepared  T's  will  asked  T,  who  was  very  ill,  if  he 
could  sign  it.  T said  no.  The  lawyer  asked  him  if 
he  could  make  a mark  and  T consented.  T tried  to 
move  his  fingers  but  couldn't.  The  lawyer  asked 

him  if  he  could  help  him.  T agreed.  The  lawyer  put 
his  fingers  over  T's  and  traced  a mark.  The  wit- 
nesses then  signed  the  will.  The  will  was  held  to 
be  valid. 


Most  questions  involving  capacity  are  resolved  out  of 
court.  Independent  authority,  both  medical  and  legal,  should 
be  sought  where  the  situation  warrants  it  so  that  all  doubt 
may  be  removed  as  to  capacity  by  qualified  witnesses.  A 
signed  statement  (an  affadavit)  or  a memo  by  independent 
witnesses  may  be  taken  at  the  time  of  attesting  the  will  and 
filed  with  the  will.  This  is  particularly  important  where  the 
testator  has  been  in  very  poor  health,  or  where  the  terms  of 
the  will  are  unusual,  or  where  the  testator’s  signature  was 
accomplished  by  direction. 


Essentials  of  a Will 


There  is  no  special  format  which  a will  must  take  nor 
are  there  any  special  legal  words  or  terminology  which  must 
be  incorporated  into  it.  All  that  is  required  is  for  the  will 
to  state  clearly  and  precisely  the  intentions  of  the  testator. 
It  is  true  that  lawyers  will  follow  set  standard  formats  but 
only  because  these  have  proven  to  be  the  most  satisfactory 
and  expeditious  means  of  setting  down  the  testator's  wishes, 
and  not  because  of  any  legal  requirements.  A person  may 
also  purchase  a standard  will  form  from  most  stationers  and 
larger  drug  stores  throughout  Alberta.  Such  wills  need  not 
be  typewritten  but  may  be  in  the  handwriting  of  the  testator 
or  of  any  other  person. 
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Wills  usually  begin  by  testators  identifying  themselves 
and  stating  their  place  of  residence  and  occupation.  This  is 
done  by  using  such  words  as; 

"This  is  the  last  will  and  testament  of  me,  John 
Smith,  presently  residing  at  440  Lakewood  Drive 
in  the  City  of  Edmonton,  in  the  Province  of 
Alberta,  Carpenter," 

The  first  section  or  clause  of  the  will  should  declare 
that  any  and  all  previous  wills  are  revoked.  If  individuals 
make  more  than  one  will  during  their  lifetime,  the  will  con- 
taining the  latest  date  will  be  used,  but  such  a phrase  as: 


"1  hereby  revoke  all  wills,  codicils,  and  testa- 
mentary dispositions  of  every  nature  and  kind 
whatsoever  previously  made  by  me." 

should  be  used  to  avoid  any  confusion. 

The  signature  of  the  testator  or  his  or  her  mark  should 
come  at  the  end  of  the  will  after  all  the  provisions  which  the 
testator  wishes  to  make  have  been  set  forth.  To  be  valid, 
the  will  must  be  witnessed  by  two  persons  who  actually  saw 
the  testator  sign  the  will.  The  witnesses  do  not  have  to  be 
aware  of  the  specific  provisions  laid  down  in  the  will,  and 
as  stated  earlier,  the  witnesses  do  not  have  to  be  18  years 
of  age.  However,  the  witnesses  should  be  of  an  age  where 
they  are  aware  of  the  nature  of  the  act  so  that  they  will  be 
in  a position  to  confirm  that  the  will  was  properly  executed 
when  the  testator  dies.  The  testator  and  the  two  witnesses 
should  all  be  present  at  the  same  time;  the  two  witnesses 
watching  the  testator  sign  the  will  and  watching  each  other 
sign.  If  any  of  these  rules  concerning  the  signing  and  wit- 
nessing of  the  will  are  not  followed,  the  will  will  be  invalid. 

It  should  be  pointed  out  that  anyone  who  is  to  receive 
a gift  from  the  will  (a  beneficiary)  should  not  be  a witness. 
Similarly,  neither  the  husband  nor  wife  of  any  beneficiary 
should  be  a witness.  If  this  occurs,  the  will  is  not  invalid, 
but  the  gift  will  not  be  effective  and  the  will  will  be  read 

as  though  no  such  provision  were  contained  in  it.  That  part 
of  the  estate  which  would  have  gone  to  the  disinherited 
beneficiary  will  now  go  to  the  residuary  beneficiary  (the 
person  to  whom  the  remainder  or  the  residue  of  estate  is 

left) . 

If  the  will  is  written  on  more  than  one  piece  of  paper 
it  is  a good  practice  for  the  testator  and  the  two  witnesses 
to  initial  each  page  in  the  lower  right  hand  corner,  with  the 
exception  of  the  final  page  upon  which  appear  their  signa- 

tures. Although  this  is  not  a legal  requirement,  it  is  a good 
idea  because  it  will  prevent  anyone  from  substituting  other 
pages  for  those  which  were  present  at  the  time  the  will  was 

signed. 
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Any  corrections,  insertions  or  deletions  which  occur  in 
the  will  should  be  initialled  by  the  testator  and  the  two 
witnesses.  If  this  is  not  done,  it  will  be  necessary  to  con- 
vince the  court  that  the  will  has  not  been  amended  or 
tampered  with  prior  to  its  being  signed  by  the  testator.  This 
could  prove  to  be  quite  difficult  when  the  testator  is  dead. 
A much  better  method  is  for  any  pages  which  contain  mistakes 
or  changes  to  be  re-typed  or  re-written. 


The  Intestate  Succession  Act 

Before  proceeding,  the  student  should  be  aware  of  the 
provisions  contained  in  this  statute.  When  people  die  without 
leaving  a will,  they  are  said  to  have  died  intestate.  Persons 
who  die  intestate  will  not  have  appointed  an  executor  nor 
will  they  have  indicated  in  a legal  form  how  their  property 
should  be  distributed.  In  such  cases,  the  Intestate  Succession 
Act  provides  for  the  appointment  of  an  administrator  to 
administer  the  estate  and  also  provides  for  the  distribution 
of  the  property  to  blood  relatives.  These  provisions  will  be 
gone  into  later  in  this  lesson. 


Appointment  of  an  Executor 

Careful  thought  should  be  given  to  the  appointment  of 
an  executor,  and  the  matter  should  be  discussed  with  the 
person  before  any  such  appointment  is  made  to  ensure  that 
the  person  is  willing.  It  is  also  wise  to  appoint  someone 
younger  than  the  testator  so  as  to  reduce  the  chances  of  the 
executor  dying  before  the  testator.  It  is  possible  to  appoint 
more  than  one  executor  or  to  provide  for  an  alternate 
executor.  In  this  case,  the  testator  appoints  someone  to  act 
as  an  executor,  and  goes  on  to  state  that  if  the  person  named 
as  executor  dies  or  if  the  person  appointed  cannot  or  does 
not  wish  to  act  as  executor,  then  another  named  person  is 
appointed  to  act  in  his  or  her  place. 


The  will  should  clearly  state  who  is  to  be  the  intended 
executor(s)  and  any  alternate.  This  will  eliminate  any  doubts 
when  it  comes  time  to  implement  the  provisions  of  the  will. 
The  following  is  an  example  of  a clause  which  would  serve 
the  purpose  of  appointing  an  executor: 

'*!  nominate  and  appoint  my  sister,  Helen  Smith, 
to  be  the  executrix  of  this  my  will.'*  (Please 
note  that  executrix  is  the  feminine  form  of 
executor. ) 

If  an  alternate  is  desired,  the  following  words  will  be 
sufficient : 
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'*ln  the  event  that  my  said  sister  shall  pre- 
decease me  or  refuse  to  act  as  an  executrix  of 
this  my  will,  I nominate  and  appoint  my  cousin, 

Donald  Smith,  to  be  the  executor  of  this  my  will 
in  place  of  my  said  sister." 

The  person  appointed  executor  should  be  18  years  of 
age,  a mature  person  with  some  knowledge  of  business 
affairs,  as  well  as  being  trustworthy  and  dependable.  It  is 
also  advisable  for  the  executor  to  live  in  Alberta  as  admini- 
strative problems  could  develop  if  the  deceased  and  the 
executor  are  separated  by  great  distances. 


Bequests 

When  persons  leave  a gift  to  someone  in  their  will, 
this  gift  is  called  a bequest.  Any  specific  bequests  should 
be  stated  in  as  much  detail  as  required  so  as  to  leave  no 
doubt  in  the  executor's  mind  as  to  the  intentions  of  the 
testator.  A gift  of  money  should  be  stated  in  the  following 
manner: 


"1  give  to  my  friend,  Mary  A.  Doe,  the  sum  of 
two  hundred  dollars  ($200.00)." 

A bequest  of  a specific  article  could  be  stated  in  the 
manner  of  the  following  example: 

"I  give  to  my  brother,  Patrick  Smith,  my  set  of 
hand-carved  Egyptian  marble  chessmen." 

It  is  usually  not  feasible  for  persons  to  state  to  whom 
every  specific  item  in  their  estate  is  to  be  left  to.  Usually  a 
testator  will  make  a few  specific  bequests  of  money  or  expen- 
sive items  and  then  state  that  the  remainder  or  residue  of 
the  estate  is  to  be  given  to  one  person  or  to  be  divided 

equally  among  a group  of  people.  An  example  of  a bequest 

of  the  residue  of  an  estate  is  as  follows: 

"I  direct  my  executor  to  pay  or  transfer  all  the 

rest  and  residue  of  my  property  to  my  son, 

Robert  Smith." 

An  example  of  a gift  of  the  residue  to  a group  of  per- 

sons could  take  the  following  form: 

"I  direct  my  executor  to  divide  the  rest  and 
residue  of  my  estate  into  as  many  equal  shares 
as  there  shall  be  children  of  mine  alive  at  the 
time  of  my  death  and  to  pay  or  transfer  one  of 
such  equal  shares  to  each  of  such  children." 
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Any  specific  bequests  which  cannot  be  carried  out 
because  the  beneficiary  has  died  will  become  a part  of  the 
residue. 


Special  Clauses 


Testators  may,  if  they  choose,  add  any  number  of 
clauses  to  their  will  which  will  affect  the  bequests  they  have 
made.  A few  of  the  more  popular  clauses  are  described  here. 

(1)  Frequently  the  testator  and  the  beneficiary 
will  both  die  in  circumstances  which  make 
the  determination  of  the  order  of  death 
impossible.  For  example,  a husband  and 
wife  are  both  killed  instantly  in  a car 
accident.  In  Alberta,  under  the  Survivor- 
ship Act,  if  two  people  die  at  the  same 
time  or  in  circumstances  where  it  is  im- 
possible to  know  which  died  first,  it  is 
presumed  that  the  older  of  the  two  people 
died  first  and  the  younger  survived  him 
or  her.  Because  of  this  Act,  it  is  advis- 
able to  include  in  the  will  a common 
disaster  clause  which  will  insure  that  the 
testator's  property  will  eventually  go  to 
someone  whom  he  or  she  desires  to  have  it. 

To  illustrate: 

Fred  and  Joan  are  married  and  have  no  child- 
ren. Fred  is  35  and  Joan  is  31.  They  are  both 
killed  in  the  same  car  accident.  If  Fred's 
will  left  all  of  his  property  to  Joan,  then 
Joan  would  receive  it  because  she,  the 
youngest,  is  presumed  by  law  to  have  survived 
the  oldest,  Fred.  Consequently,  her  estate 
(hers  plus  Fred's)  would  go  to  her  relatives. 

To  prevent  this,  Fred  should  have  inserted 
into  his  will  a common  disaster  clause  to  the 
effect  that: 

”I  give  all  of  my  property  of  every  nature 
and  kind  and  wheresoever  situate  to  my  wife, 

Joan  Smith,  provided  that  she  survives  me  for 
a period  of  60  days.  If  she  fails  to  survive 
me  for  sixty  days  then  all  of  my  property 
goes  to  my  father,  Henry  Smith." 

Please  note  that  the  60  days  is  arbitarar- 
ily  chosen,  any  figure  would  do  but  if  you 
stipulated  a long  time,  say  one  year, 
lengthy  delays  in  administering  the 
estate  would  ensue. 
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(2)  Testators  may  include  a life  estate  or  a 
life  interest  clause  in  their  will.  Through 
this  devise  testators  can  still  control  their 
property  long  after  they  are  dead  and 
also  prevent  their  beneficiaries  from 
foolishly  spending  all  of  the  money.  One 
of  the  most  popular  types  of  life  interest 
clause  is  that  which  allows  the  testator's 
spouse  to  use  the  matrimonial  home  for  the 
rest  of  his  or  her  life,  but  upon  his  or 
her  death  it  will  be  given  to  someone 
else,  usually  children  of  the  marriage. 
An  example  of  this  type  of  life  interest 
clause  would  be  the  following: 


"I  direct  my  executor  to  permit  my  wife, 
Helen  Smith,  to  use  and  occupy  the  marital 
home  located  at  27  Sandrich  Drive,  Peace 
River,  for  the  balance  of  her  lifetime  or  as 
long  as  she  does  not  remarry.  Upon  the  death 
of  my  said  wife  or  in  the  event  of  her  re- 
marriage, I direct  my  executor  to  deliver  my 
said  home  to  my  son,  Robert  Smith,  for  his 
own  use  absolutely.” 


Another  popular  type  of  life  interest  clause 
is  that  which  is  attached  to  a bequest  of 
money.  In  such  a case  a sum  of  money  is 
invested  for  a specific  beneficiary  and 
this  beneficiary  only  receives  the  interest 
this  money  earns.  For  example,  a father 
may  provide  in  his  will  for  a sum  of 
$25  000  to  be  placed  in  a trust  fund  for 
his  daughter.  She  will  receive  the  interest 
from  the  money  every  year  until  she  dies. 
At  this  time  the  money  will  be  withdrawn 
from  the  trust  fund  and  given  to  a 
specified  charity. 

(3)  The  law  prohibits  any  beneficiary  who  is 
under  18  years  of  age  from  receiving 
his  or  her  bequest  until  he  or  she  reaches 
18.  This  means  that  the  executor  will 
have  to  hold  this  gift  until  that  time.  To 
make  sure  that  minors  are  properly  cared 
for,  many  wills  contain  a clause  which 
will  allow  the  executor  to  use  part  of  the 
minor's  gifts  for  the  benefit  of  the  minor. 

(4)  When  a clause  is  inserted  in  a will  which 
calls  for  a life  interest  in  a gift  of  money 
or  minors  are  involved,  the  executor  is 
obliged  to  invest  this  money.  The  law 
prohibits  executors  from  investing  in  any 
risky  ventures  and  allows  them  to  invest 
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in  only  certain  types  which  are  considered 
to  be  fairly  safe.  Consequently,  the  return 
on  such  investments  can  be  quite  low.  To 
provide  the  executor  with  a wider  range 
of  investments  to  choose  from  testators 
can  include  in  their  will  a clause  such  as 
the  following: 

"Notwithstanding  the  provisions  of  any  law 
pertaining  to  the  form  of  investments  in 
which  trustees  are  authorized  to  invest  trust 
funds,  I hereby  authorize  my  executor  to 
invest  any  portion  of  my  estate  in  such 
investments  as  he  or  she  may  see  fit." 

(5)  Many  people  who  have  young  children  will 
provide  a clause  in  their  will  which 
appoints  a guardian  for  their  children  in 
the  event  of  death.  Any  such  appointment 
should  first  be  discussed  with  the  pro- 
spective guardian.  Such  a clause  could 
take  the  following  form: 

"I  hereby  constitute  and  appoint  my  brother, 
Frederick  Smith,  to  be  the  guardian  of  my 

children,  Eugene  Smith  and  Ella  Smith,  during 
their  minority." 

It  is  important  to  note  that  in  Alberta  no 
such  appointment  is  binding  on  the  court 
if  the  court  believes  that  such  an 
arrangement  is  not  in  the  best  interests 
of  the  children. 

(6)  The  high  cost  of  dying,  i.e.  funeral 

expenses,  has  prompted  many  testator's 
to  include  in  their  will  a clause  directing 
their  executor  to  spend  only  the  bare 
minimum  in  burying  or  cremating  their 
remains.  Testators  may  also  specify  where 
they  would  like  their  remains  to  be 
buried.  The  executor  is  obliged  to  follow 
these  wishes  as  closely  as  possible,  pro- 

viding of  course,  that  they  are  reasonable 
in  nature  in  regards  to  the  money  avail- 
able. When  making  a will,  the  testator 
should  remember  that  in  the  absence  of 
expressed  directions  only  reasonable 
funeral  expenses  will  be  paid  from  estate 
assets.  This  does  not  include  a marker 
over  the  grave  or  its  upkeep.  If  such 

services  are  wanted,  testators  must 
specifically  designate  their  executor  to 
pay  for  these  things  at  the  estate's 

expense. 
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(7)  It  is  possible  for  testators  to  include  in 
their  will  a clause  asking  that  their 
body,  or  certain  of  their  organs,  be  made 
available  for  scientific  research  or  for 
transplantation.  If  such  is  the  case,  the 
executor  should  be  informed  of  this  pro- 
vision so  as  to  insure  no  delay  in  imple- 
mentation of  these  wishes.  Delays  can 
cause  deterioration  and  render  the  donated 
organ!  s)  useless. 

(8)  Many  people  desire  to  leave  some  money  to 
a favorite  charity  or  organization  at  the 
time  of  their  death.  Such  a gift  can  be 
accomplished  by  a clause  similar  to  the 
following  example: 

"I  give  and  bequeath  to  Cameron  Hospital  in 
the  City  of  Lethbridge,  the  sum  of  Ten 
Thousand  Dollars  ($10  000.00).  I express  a 
preference  that  this  sum  be  used  for  cancer 
research,  but  attach  no  restrictions  to  said 
gift,  and  the  same  may  be  used  for  general 
purposes  of  the  Cameron  Hospital,  if  it  deems 
advisable." 

(9)  When  people  are  owed  money,  especially 
by  relatives,  they  will  sometimes  include 
in  their  will  a clause  to  the  . effect  that 
they  forgive  the  debtor  his  indebtedness. 
Such  a clause  could  take  the  following 
form: 

"I  release  and  forgive  to  my  brother-in-law, 
Jerome  Kline,  of  Peace  River,  Alberta,  the 
debt  owed  to  me  from  him  on  account  of  money 
loaned  and  on  which  1 hold  his  personal  note 
dated  April  12,  1988,  in  the  amount  of 
$1  250.00,  together  with  accrued  interest  on 
same,  and  1 direct  my  executor  herein  named 
to  mark  the  said  note  paid  and  cancelled, 
and  to  deliver  it  to  the  said  Jerome  Kline." 

(10)  To  prevent  lengthy  and  costly  delays  in 
having  their  assets  distributed  to  the 
beneficiaries  named  in  the  will,  some 
testators  will  include  a clause  disinherit- 
ing anyone  who  contests  the  provisions  of 
the  will.  Such  a clause  might  read  as 
follows: 

"If  any  of  the  beneficiaries  under  this  Will 
shall  object  to  the  probate  of  this  Will,  or 
in  any  way,  whether  directly  or  indirectly 
contest,  or  aid  in  contesting  the  same,  or 
any  of  the  provisions  thereof,  or  the 
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distribution  of  the  whole,  or  any  part  of  my 
estate  thereunder,  then,  and  in  every  such 
event,  1 annul  my  bequest  herein  made  to 
such  beneficiary,  and  it  is  my  will  that 
such  beneficiary  shall  be  absolutely  barred 
and  cut  off  from  any  share  in  my  estate,  and 
I direct  that  the  said  bequest  or  devise  be 
part  of  my  residuary  estate." 

Please  note  that  the  standard  will  forms 
obtained  at  stationers  do  not  include  the 
clauses  outlined  on  the  previous  pages  and 
often  do  not  even  have  room  on  them  for 
their  inclusion.  If  testators  wish  to  draw 
up  a will  with  any  such  special  clause(s) 
they  should  consult  a lawyer. 


THE  WILL 

The  drafting  of  a will  for  even  the  most  modest  estate 
requires  skill  and  precision.  An  example  of  a will  is  pre- 
sented here  with  its  contents  dissected  to  illustrate  the 
various  topics  which  should  be  included. 

Testamentary  clause. 

"THIS  IS  THE  LAST  WILL  AND  TESTAMENT  of  me,  Robert 
Allan  Maxwell,  of  the  City  of  Edmonton,  in  the 
Province  of  Alberta,  made  this  12th  day  of  June, 

A.D.,  1988. 

(1)  Revocation  of  previous  wilts 

"I  hereby  revoke  all  wills  and  testamentary  dis- 
positions made  by  me  at  any  time  before  and  declare 
this  to  be  and  contain  my  last  Will  and  Testament." 

(2)  Appointment  of  executor(s)  and  trustee(s) 

"I  appoint  my  brother,  William  Ronald  Maxwell,  to 
be  the  Executor  of  this  my  Will." 

(3)  Providing  for  substitute  executor(s)  and  trustee(s) 

"If  my  appointed  Executor  should  refuse  to  act,  pre- 
decease me,  or  die  within  sixty  days  following  my 
decease  then  I do  hereby  appoint  the  Acme  Trust 
Company  to  be  the  Executor  of  this  my  Will." 
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(4)  Appointment  of  a guardian 

"If  my  wife  predeceases  me  then  I appoint  my 
sister,  Louise  May  Maxwell,  to  be  the  Guardian  of 
my  infant  children." 

(5)  Directions  for  funeral 

"I  direct  that  my  remains  be  cremated  and  that  my 
ashes  are  scattered  over  the  shoreline  of  my  summer 
cottage  property  at  Lake  Hood,  in  the  Province  of 
Alberta.  I further  request  that  there  be  no  funeral 
or  memorial  service  of  any  kind  whatsoever." 

(6)  Bequest  of  specific  items 

"I  direct  my  Executor  to  transfer  and  deliver 
absolutely  the  title  of  my  property  at  Lake  Hood, 
in  the  Province  of  Alberta,  to  my  friend,  John 
Wesley  Lambert.  To  transfer  and  deliver  absolutely 
all  of  my  books  and  my  stamp  collection  to  my 
grandson,  Martin  Eldridge  Maxwell." 

(7)  Bequest  of  money 

"To  pay  the  following  cash  bequests  to  the  follow- 
ing persons  who  are  alive  at  my  death: 


(a) 

To  my  son,  Henry  Robert 
$5  000.00; 

Maxwe 1 1 

, the  sum 

of 

(b) 

To  my  grandson,  Martin 
sum  of  $5  000.00; 

Eldrige 

Maxwell , 

the 

(c) 

To  my  good  friend,  John 
sum  of  $5  000.00." 

Wesley 

Lambert, 

the 

(8)  Bequest  of  residue  of  estate 

"I  give  all  of  the  residue  of  my  property  of  every 
nature  and  kind  and  wherever  situated  to  my  Execu- 
tor upon  the  following  trusts: 

(a)  In  the  event  that  my  wife, Louise  May  Maxwell, 
survives  me  for  a period  of  sixty  days,  I 
direct  my  Executor  to  pay  or  transfer  to  my 
said  wife  the  residue  of  my  estate  for  her 
own  use  absolutely; 

(b)  In  the  event  that  my  wife  shall  predecease 
me  or  dies  within  the  period  of  sixty  days 

, following  my  decease,  I direct  my  executor 
to  divide  the  residue  of  my  estate  between  my 
two  children,  Henry  Robert  Maxwell  and  Nancy 
Cameron  Maxwell, for  their  own  use  absolutely. 
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Changing 


IN  WITNESS  WHEREOF  I have  hereunto  set  my  hand  this  12th  day  of 
June,  in  the-  year  of  our  Lord  one  thousand  nine  hundred  and 
eighty-eight,  as  first  above  written. 

SIGNED,  PUBLISHED  AND  DECLARED 
by  the  said  Testator,  Robert 

Allan  Maxwell,  as  and  for  his  

Last  Will  and  Testament,  in  the  (Testator's  signature) 

presence  of  us,  both  present  at 

the  same  time,  who  at  his  request, 

in  his  presence  and  in  the  presence 

of  each  other,  have  hereunto 

subscribed  our  names  as  witnesses. 


THE  ORIGINAL  OF  THIS 

— — DOCUMENT  IS  KEPT  AT: 

Witness  #1 


Address 


Occupation 


Witness  #2 


Address 


Occupation 


Will 

There  are  few  family  situations  which  do  not  change  in 
one  way  or  another  from  year  to  year.  Death  is  responsible 
for  one  of  the  greatest  changes.  Beneficiaries  or  executors 
may  die  before  the  testator.  Births  are  responsible  for  another 
great  change.  If  the  will  was  planned  on  the  basis  of  adult 
children,  changes  would  be  made  if  children  or  grandchildren 
are  born  into  the  family.  Every  important  change  or  event 
which  affects  human  beings  will  also  affect  their  wills  — 
marriage  and  remarriage,  divorce  or  separation,  deaths  or 
births.  Other  changes,  such  as  the  testator  moving  from  one 
province  to  another,  or  becoming  richer  or  poorer,  should  be 
reflected. 

It  is  wise  for  testators  to  make  an  annual  review  of 
their  situation.  It  is  a good  practice  to  reread  the  will  once 
a year  to  make  certain  that  it  actually  reflects  the  testator's 
latest  wishes  about  the  distribution  of  property.  In  this 
process,  the  following  points  should  be  checked: 
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(1)  Statement  of  name  and  residence.  Have 
either  been  changed? 

(2)  Are  the  named  beneficiaries  still  alive? 

(3)  If  the  will  disposed  of  real  estate,  does 
the  testator  still  own  that  particular  lot 
or  lots?  Have  new  real  estate  properties 
been  purchased? 

(4)  If  the  will  made  gifts  of  certain  specific 

sums  of  personal  property,  are  these  per- 
sonal items  still  in  existence?  Has  their 
value  increased  or  diminished? 

(5)  If  the  remainder  of  the  property  is  dis- 
posed of  by  a residuary  clause,  is  the 

beneficiary  still  alive?  If  alternate 
residual  beneficiaries  are  named,  are 
they  still  alive? 

(6)  Is  the  executor  named  still  alive? 

(7)  Do  all  provisions  of  the  will  comply  with 

any  new  changes  in  the  law? 


When,  having  reviewed  his  or  her  will,  the  testator 

finds  he  or  she  needs  to  make  some  changes,  he  or  she 
could  of  course  make  a completely  new  will.  However,  to 
simplify  matters  it  is  possible  for  the  testator  to  make  out  a 
codicil  (an  addition)  to  the  will  which  states  that  certain 

provisions  of  the  will  are  revoked  (nullified)  and  possibly 
substituting  other  provisions  for  them.  The  rules  required  to 
make  a will  valid  also  apply  to  a codicil.  Two  witnesses  are 
required,  but  these  do  not  have  to  be  the  same  witnesses  who 
signed  the  will. 

When  preparing  the  codicil,  it  is  important  to  link  the 
original  will  to  the  codicil  by  referring  to  the  date  of  the 
will  in  the  opening  sentence  of  the  codicil.  It  should  then 

go  on  to  state  which  specific  clauses  of  the  will  are  revoked 

or  amended  and  which  new  provisions,  if  any,  are  being 
added.  Finally,  and  most  importantly,  the  testator  always 
declares  that  he  or  she  confirms  the  will  in  all  other  aspects. 
An  example  for  a codicil  follows: 
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This  is  the  first  codicil  to  the  Last  Will  of  me,  Robert 
Allan  Maxwell,  made  the  18th  day  of  November,  A.D.,  1988  is  a 
codicil  to  the  last  Will  and  Testament  executed  by  me  on  the  12th 
day  of  June  A.D.  1988  in  the  City  of  Edmonton,  in  the  Province  of 
Alberta . 

I hereby  acknowledge  ami  affirm  my  last  Will  and  Testament 
as  aforementioned  except  as  herein  expressly  or  impliedly  varied, 
and  in  particular  I now  direct  that: 

Clause  4 of  my  will  be  revoked  and  in  its  place  be  sub- 
stituted the  following: 

If  my  wife  predeceases  me  then  I appoint  my 
brother,  William  Ronald  Maxwell,  to  be  the 
Guardian  of  my  infant  children. 


In  all  other  respects  I confirm  my  said  Will  In  witness 
whereof  I have  hereunto  set  my  hand  this  18th  day  of  November , A. D . 
1988. 


SIGNED,  PUBLISHED  AND  DECLARED 
by  the  said  Robert  Allan  Maxwell, 
the  above-named  testator,  as  and 
for  this  first  codicil  to  his 
last  Will,  in  the  presence  of  us, 
who  in  his  presence  at  his 
request  and  in  the  presence  of 
each  other,  have  hereunto 
subscribed  our  names  as  witnesses, 
attesting  the  same. 


Witness  #1 


(Testator’s  signature) 


THE  ORIGINAL  OF  THIS 
DOCUMENT  IS  KEPT  AT: 


Address 


Occupation 


Witness  #2 


Address 


Occupation 
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Revoking  a Will 


The  revocation  of  a will  can  occur  in  one  of  four  ways: 


(1)  The  marriage  of  the  testator  automatically 
revokes  the  will.  There  are,  however,  two 
exceptions  to  this  rule: 

(a)  The  will  will  remain  valid  if  the 

spouse  of  the  testator,  within  one 
year  of  the  testator's  death,  decides 
to  take  the  bequest  left  under  the 
will  made  before  the  marriage. 

(b)  The  will  remains  valid  if  the  will 

was  made  in  contemplation  of  the 

specific  marriage.  It  should  be 
stated  in  the  will  that  it  is  being 

made  in  contemplation  of  the  testa- 
tor's marriage  to  a certain  party 
who  is  specifically  named. 

(2)  A will  is  revoked  by  the  making  of  a new 
will  which  is  either  inconsistent  with  the 
former  will  or  which  expressly  revokes  the 
former  will.  The  most  recent  will  always 
takes  precedence. 

(3)  A will  can  be  revoked  by  the  testator 

preparing  a written  declaration  of  revoca- 
tion. This  amounts  to  a codicil.  The 

testator  simply  states  that  he  or  she 

revokes  in  all  respects  his  or  her  last 

will  and  testament,  and  specifies  the 

date  of  the  will.  This  codicil  must  be 
witnessed  by  two  persons  and  signed  by 
the  testator. 

(4)  A will  can  be  revoked  by  the  burning, 

tearing,  or  destruction  of  it  in  some 

manner  by  the  testator,  or  by  some  person 
in  the  presence  of  the  testator  and  by  the 
testator's  direction,  with  the  intention  of 
revoking  it.  But  if  this  is  done  in  solitude 

or  in  the  presence  of  one  witness  who 
happens  to  predecease  the  revoker  there  is 
little  evidence  of  the  act  of  revocation.  An 
older  son  may  testify:  "I  am  certain  father 
had  a will.  When  he  visited  us  at  Christ- 
mas time  he  told  me  about  it.  Where  could 
he  have  put  it?'*  And  the  hunt  continues. 
It  may  be  difficult  to  prove  to  the  court 
that  the  father  died  intestate.  A carbon 

copy  of  the  will  which  the  testator  had 
carefully  torn  to  bits  might  be  offered  as 
his  last  will  and  testament  and  a court 
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battle  ensues.  The  evidence  might  be  such 
that  the  court  believes  it  has  a carbon  of 
a lost,  but  existing,  valid  will.  The  point 
here  is  that  if  a will  is  to  be  revoked 
without  a simultaneous  replacement,  there 
should  be  a paper  where  the  will  itself 
would  have  been,  affirming  the 
revocation. 


Probate 

Probate  is  the  procedure  by  which  the  will  of  the 
deceased  person  is  approved  by  the  Surrogate  Court  as  a 
valid  last  will  and  testament  of  the  deceased.  It  also  con- 
firms the  appointment  of  the  personal  representative  of  the 
deceased.  Upon  the  death  of  the  testator,  all  assets  are 
placed  immediately  in  trust  in  the  hands  of  the  testator's 
personal  representative.  Technically,  the  assets  are  first 
placed  in  the  control  of  the  court  until  it  grants  approval 
to  administer  the  estate,  but  upon  the  grant,  the  powers  of 
the  personal  representative  are  retroactive  to  the  date  of 
death. 

There  are  distinct  types  of  personal  representatives: 

(1)  Executor:  A person  nominated  in  the  will. 

The  court  will  usually  appoint  this 
individual  unless  disqualified  in  some 
manner  or  renounced. 

(2)  Administrator:  Is  a person  appointed  by 

the  Court  because: 

(a)  The  executor  nominated  in  the  will 

refuses  to  act,  or  no  executor  has 

been  appointed  under  the  will.  There 
is  no  compulsion  on  anyone  to  act 
as  an  executor  even  though  named  in 
the  will  as  executor.  If  the  executor 
refuses,  he  or  she  is  . said  to 

renounce.  The  appointed  successor 

becomes  the  administrator  with  will 
annexed,  whose  duty  is  to  carry  out 
the  provisions  of  the  will. 

(b)  The  original  executor  appointed 

fails  to  fully  perform  the  required 

duties. 

(c)  The  deceased 
will) . 


died  intestate  ( no 
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Normally,  anyone  with  capacity  to  write  a will  may  be 
appointed  as  personal  representative.  An  exception  under  the 
Trust  Company  Act  gives  this  authority  to  certified  trust 
companies. 

The  position  of  personal  representative  is  one  of  trust 
responsibility.  A nominee  may  refuse  to  act  at  any  time  prior 
to  the  Court's  giving  the  go  ahead  to  administer  the  estate 
but,  once  the  position  is  accepted,  it  is  difficult  to  resign. 
As  in  all  trust  situations,  the  personal  representative  cannot 
assign  duties  to  someone  else.  Persons  may  be  deemed  respon- 
sible for  these  duties  without  expressly  accepting  the  position 
if: 


(a)  they  give  tacit  acceptance  by  their 
actions; 

(b)  they  interfere  in  the  affairs  of  the 
estate  so  that  by  their  own  wrong 
they  put  themselves  in  the  position 
of  being  personally  liable  to  the 
estate. 


Before  permission  of  the  Surrogate  Court  is  granted  to 

the  executor  to  carry  out  the  terms  of  the  will,  certain 
requirements  must  be  fulfilled. 

(1)  Proof  that  it  is  in  fact  the  last  will  and 

testament.  For  this  purpose,  the  executors 

must  search  among  the  effects  of  the 

deceased  person  to  see  whether  any  other 
wills  exist.  The  application  must  include 
an  affadavit  (signed  statement)  that  such 
a search  has  been  carried  out. 

(2)  There  must  be  an  affidavit  from  one  of 

the  witnesses  to  the  will,  attesting  to  the 
fact  that  the  will  was  signed  by  the 

testator,  who  was  of  sound  mind,  and  who 
was  not  unduly  influenced  in  the  making 
of  the  will;  that  the  will  was  in  fact 

signed  in  the  presence  of  two  witnesses, 
who  in  the  presence  of  each  other,  and  in 
the  presence  of  the  testator,  signed  as 

witnesses.  If  neither  of  the  witnesses  to  a 
will  is  available,  it  can  be  accepted  with- 
out such  an  affidavit,  but  it  is  best  to 

provide  whatever  evidence  is  available  to 
demonstrate  the  circumstances  surrounding 
the  signing  of  the  will  in  the  form  of  an 
affidavit. 

(3)  The  executor!  s)  named  must  also  present 

an  inventory  of  the  assets  of  the  estate 

as  far  as  could  be  ascertained  at  the 
time  of  the  application. 
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(4)  Upon  receiving  all  of  the  documents  and 
affidavit  testimony,  the  court  may  grant 
probate.  It  may  nevertheless  require  the 
executor  to  give  notice  to  any  persons  that 
the  court  feels  have  an  interest  in  the 
estate  and  ought  to  be  informed  about  the 
application  for  probate.  For  this  purpose, 
it  would  require  information  concerning 
the  names  of  next  of  kin.  If  any  person 
under  the  age  of  eighteen  years  appeared 
to  have  an  interest  in  the  estate,  the 
Surrogate  Court  Judge  would  require  that 
an  official  appointed  by  the  provincial 
government,  the  Public  Trustee,  be  notified 
in  order  to  represent  such  persons. 


EXECUTORS,  ADMINISTRATORS,  AND  TRUSTEES 

Executors  and  administrators  have  three  primary  duties 
in  handling  an  estate: 

(1)  To  gather  all  assets  of  the  estate. 

(2)  To  pay  all  legal  debts,  taxes  and  expenses 
of  the  estate. 

(3)  To  pay  out  the  balance  of  the  estate  in 
accordance  with  the  terms  of  the  will,  or 
under  provisions  of  the  Intestate  Succession 
Act. 


Since  administrators  are  appointed  by  the  court  upon  the 
application  of  one  of  the  heirs  of  a deceased,  they  must  post 
a bond  equal  to  twice  the  value  of  the  estate.  This  is  to 
ensure  that  they  properly  carry  out  the  functions  of  admini- 
strator and  will  not  deplete  the  assets  of  the  estate  through 
negligence  or  criminal  intent.  An  example  would  be  if  the 
administrator  found  some  rare  stamps  in  the  deceased's  attic 
and  kept  them.  The  bond  is  generally  issued  by  a bonding 
company  for  a premium,  much  like  an  insurance  policy. 
Although  there  is  provision  in  the  provincial  law  for  a judge 
to  order  that  in  any  particular  estate  no  bond  need  be 
posted,  such  an  order  is  not  always  possible,  especially  if 
infants  are  involved.  The  application  to  appoint  an  admini- 
strator is  made  to  the  Surrogate  Court  and  requests  letters  of 
administration  as  opposed  to  letters  of  probate  which  are 
merely  documents  issued  by  the  court  authorizing  someone  to 
act  for  the  deceased.  There  is  a priority  of  persons  who  may 
be  selected  by  the  Court  as  an  administrator.  In  order  of 
importance  they  are: 
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(1) 

husb  and 

(7) 

sister 

(2) 

wife 

(8) 

uncle 

(3) 

father 

(9) 

aunt 

(4) 

mother 

(10) 

nephew 

(5) 

child 

(11) 

niece 

(6) 

brother 

(12) 

other  next  of 
consanquinity 
by  blood). 

kin  by 
( related 


The  priority  list  is  stictly  adhered  to  by  the  courts, 
and  applicants  applying  for  a grant  of  administration  of  an 
estate  must  show  good  cause  if  they  wish  the  Court  to  vary 
it. 


In  cases  where  there  is  no  will  and  no  one  applies  to 
act  as  administrator,  or  where  there  is  a will  and  the  execu- 
tor cannot  or  will  not  act,  or  where  there  is  uncertainty  as 
to  the  person  entitled  to  a grant  of  administration,  or  undue 
delay  exists,  the  estate  will  come  under  the  jurisdiction  of  a 
provincial  government  office  called  the  Public  Trustee's 
Office. 

The  Public  Trustee  may,  under  statute: 

(a)  act  as  guardian  of  the  estate  of  an 
infant ; 

(b)  act  in  the  administration  of  estates; 

(c)  act  as  custodian  of  property  of 

missing  persons,  convicts  and 
deceased  persons; 

(d)  upon  order  of  the  Court,  act  as 
judicial  trustee  of  the  estate  of  a 
deceased  person; 

(e)  either  alone  or  jointly  with  any  other 
person  or  persons,  accept  and  carry 
out  a trust  where  appointed  for  that 
purpose ; 

(f)  act  as  a guardian  of  the  estate  of 

an  infant  made  a ward  of  the  pro- 

vincial government;  and 

(g)  act  as  the  guardian  of  the  estate 

of  a mentally  incompetent  person. 

• Anyone  appointed  as  a Public  Trustee  will  be  a lawyer 
with  at  least  ten  years  experience.  This  trustee  is  responsible 
to  the  Department  of  the  Attorney  General  with  offices  in 
Edmonton  and  Calgary.  The  Public  Trustee  is  entitled  to  the 
same  costs  as  are  payable  to  other  lawyers,  and  to  admini- 
stration fees  either  as  agreed  upon  by  adult  beneficiaries  or 
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as  determined  by  the  Court  upon  notice  to  all  beneficiaries 
concerned.  Many  Albertans  who  have  no  relatives  or  principal 
beneficiaries  resident  in  the  province  take  advantage  of  the 
Public  Trustee's  professional  skill  and  expertise  by  appoint- 
ing them  executor  of  their  will.  However,  the  Public  Trustee’s 
Office  is  very  busy  and  lengthy  delays  can  result  whenever 
it  becomes  involved  in  the  administering  of  an  estate. 

Whoever  ultimately  becomes  the  representative  of  the 
deceased  has  many  duties  and  responsibilities  to  carry  out. 
Following  is  a partial  list  of  some  of  them.  The  number  and 
complexity  of  these  duties  will  indicate  the  advisability  of 
acquiring  legal  advice  and  counsel  when  administering  an 
estate. 

(1)  Obtain  original  and  copy  of  the  will. 

(2)  Make  all  funeral  arrangements. 

(3)  Locate  all  bank  accounts  of  deceased. 

Obtain  information  respecting  balance  in 

the  account(s)  and  notify  bank(s)  of  the 
death. 

(4)  Locate  all  insurance  policies  and  obtain 

information  respecting  the  amount  payable 
on  each  one.  Notify  the  insurance  com- 
panies of  the  death. 

(5)  Make  a list  of  the  contents  of  any  deposit 
box( es) . 

(6)  Completely  review  all  personal  papers  of 

the  deceased  in  order  to  locate  all  assets 
and  debts. 

(7)  Prepare  a detailed  inventory  of  deceased's 

assets  and  debts.  In  regards  to  assets, 
check  for  the  following: 

(a)  Value  of  personal  property  (an 
approximation  of  the  total  sum  is 
usually  sufficient); 

(b)  Uncashed  cheques  and  any  other 
negotiable  instruments; 

(c)  The  value  of  any  business  assets, 
such  as  accounts  receivable,  office 
equipment,  farm  machinery,  etc.; 

(d)  Any  pensions  and  death  benefits 
available  under  the  Canada  Pension 
Plan ; 

(e)  Interests  in  trust  funds  or  estates; 

(f)  Obtain  descriptions  of  any  shares, 
bonds,  mortgages  and  interest  in 
real  estate  owned  by  deceased. 
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(8)  Arrange  for  care  or  storage  of  any  assets. 
Advise  the  insurers  of  any  assets  of  the 
deceased. 

(9)  Notify  all  beneficiaries  of  the  death,  and 
advise  them  of  their  bequests. 

(10)  Cancel  any  subscriptions  or  charge 
accounts.  Return  or  destroy  all  credit 
cards. 

(11)  Arrange  with  the  post  office  to  redirect 
mail  to  next  of  kin  or  to  the  executor,  if 
necessary. 

(12)  Obtain  all  unpaid  wages  and  other  bene- 
fits from  former  employer. 

(13)  Advertise  in  local  newspapers  for  any 
creditors  of  the  deceased,  advising  them 
of  the  death  and  to  submit  any  claims  to 
the  executor. 

(14)  File  Income  Tax  Return  for  the  year  of 
death. 

(15)  Pay  the  funeral  expenses,  income  taxes 
payable  and  all  legitimate  debts  of  the 
deceased. 

(16)  Sell  any  assets  of  the  estate  which  must 
be  sold  or  which  the  executor  decides  to 
sell  if  he  has  the  authority. 

(17)  Pay  cash  bequests  and  distribute  other 
property  in  obeyance  to  the  instructions 
in  the  will.  The  executor  should  retain 
sufficient  cash  to  complete  his  duties. 

(18)  Pay  legal  fees  and  any  fees  relating  to 
the  administration  of  the  estate,  including 
the  executor's  compensation . 

(19)  Distribute  the  remainder  of  the  estate  to 
the  rightful  beneficiaries. 


Compensation  of  Personal  Representative(  s) 

The  executor  or  personal  representative  holds  a position 
of  trust.  By  common  law  no  such  representatives  may  take 
advantage  of  their  position  to  enrich  themselves.  However, 
provision  is  made  to  compensate  those  persons  who  act  in 
such  a capacity. 

Executors  usually  receive  a fee  of  four-percent  (4%)  of 
the  value  of  the  estate  for  overseeing  its  administration.  If 
their  duties  require  that  they  invest  the  assets  over  a period 
of  years,  such  as  a trust  fund  for  infants,  the  executor  is 
also  entitled  to  receive  five  percent  (5%)  of  any  income  that 
these  investments  earn.  If  there  is  more  than  one  executor. 
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these  fees  remain  the  same  and  it  will  be  up  to  them  to 
decide  how  much  each  receives.  If  they  cannot  agree  on  a 
settlement,  the  Court  will  help  them. 

If  a lawyer  is  retained  to  help  in  the  administration 

of  an  estate,  his  or  her  fee  will  be  based  on  the  following 

scale: 

(1)  On  the  first  $10  000  or  a portion  thereof, 

$25.00  + 1 1/2%  of  the  value  of  the  estate; 

(2)  On  the  next  $90  000  or  a portion  thereof, 

1%; 

(3)  On  the  next  $40  000  or  a portion  thereof; 

3/4  of  1%; 

(4)  On  the  next  $500  000  or  a portion  thereof, 

5/8  of  1%. 

These  fees  are  the  recommended  amounts  charged  in  nor- 
mal situations.  If  unexpected  problems  do  arise,  the  lawyer 

may  charge  more.  Each  case  must  be  considered  on  its  own 
merits.  If  the  executor  feels  that  a lawyer  is  charging  an 

unreasonable  amount  in  view  of  the  particular  circumstances, 
he  or  she  can  apply  to  have  the  lawyer's  fee  taxed.  When 

such  a case  occurs,  a court  official  will  review  the  situation 
and  either  confirm  the  amount  being  charged  or  reduce  it. 
The  main  factors  considered  in  determining  a reasonable  fee 
include: 

(1)  size  of  the  estate; 

(2)  care  and  responsibility; 

(3)  time  requirements; 

(4)  skill  and  ability  displayed,  and 

(5)  the  success  of  the  administration. 


Generally,  compensation  is  only  collectable  upon  the 
discharge  of  duties,  however  interim  compensation  may  be 
given  if  the  administration  takes  a long  time. 

It  should  be  noted  that  if  the  executor  or  trustee  also 
acts  in  another  capacity  such  as  lawyer  or  realtor  (selling 
the  real  property  — house,  or  land,  etc.)  only  one  fee  can 
be  charged. 

Unless  special  circumstances  are  present,  the  bequests 
of  the  estate  have  to  be  distributed  within  one  year  of  the 
granting  of  letters  probate  or  the  appointment  of  the  admini- 
strator. If  specific  bequests  are  not  distributed  within  this 
one  year  period,  they  will  earn  interest  of  five  percent  (5%) 
per  year.  This  interest  will  be  paid  from  the  bequests  granted 
to  the  residuary  beneficiaries.  It  is  obvious  then,  especially 
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when  large  amounts  of  money  are  involved,  for  these  residu- 
ary beneficiaries  to  check  that  the  executor  or  administrator 
is  performing  their  functions  efficiently. 

Before  any  bequests  can  be  distributed,  each  beneficiary 
must  sign  a release.  This  is  sent  to  the  beneficiary  along 
with  a detailed  account  of  the  value  of  the  estate  and  all 
disbursements  made  by  the  executor.  If  the  beneficiary  agrees 
that  all  disbursements  are  reasonable,  the  release  is  signed 
and  this  has  the  effect  of  releasing  the  executor  from  any 
liability  in  administering  the  estate.  If  the  beneficiary  does 
not  believe  the  account  to  contain  legitimate  or  reasonable 
expenses,  an  application  may  be  made  to  the  Court  to  have 
the  accounts  reviewed.  When  all  the  beneficiaries  are  satis- 
fied, distribution  of  bequests  will  occur. 

To  ensure  that  there  is  an  accurate  record  of  all  dis- 
bursements, the  executor  or  administrator  should  establish  a 
separate  estate  bank  account  into  which  all  cash  assets  or 
all  cash  derived  from  the  sale  of  assets  are  deposited.  All 
disbursements  should  be  paid  out  of  this  bank  account  by 
cheque.  In  this  manner  an  accurate  record  of  all  transactions 
will  be  kept. 


Payment  of  Debts 

Usually  a will  will  provide  for  the  executor  to  pay  all 
the  debts  of  the  deceased,  but  even  if  it  doesn't,  the  executor 
has  a legal  obligation  to  pay  them  before  any  bequests  are 
distributed  to  beneficiaries.  The  executor  must  also  pay  all 
expenses  in  connection  with  administering  the  will,  all 
funeral  expenses  and  all  legal  fees.  In  cases  where  the 
estate  does  not  contain  enough  assets  to  pay  all  of  these 
costs,  the  law  has  provided  for  the  following  priorities  of 
payment: 

(1)  funeral  expenses; 

(2)  administration  costs; 

(3)  taxes  owed  the  federal  government; 

(4)  debts,  and 

(5)  executor's  expenses. 

If  the  above  have  all  been  paid  out  but  there  remains 
insufficient  assets  to  pay  bequests  of  money,  the  remaining 
assets  will  be  divided  among  the  beneficiaries  proportionately 
in  accord  with  the  amounts  they  would  have  received  if  the 
assets  had  been  sufficient. 
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Immediate  Family  Requirements 

As  so  often  happens  in  today's  society,  it  is  the  bread- 
winner who  is  the  victim  of  death  leaving  a spouse  and 
children  in  somewhat  of  a financial  predicatment.  When  death 
occurs  the  assets  of  the  deceased  are  frozen  until  letters 
probate  are  issued  and  this  may  take  some  time.  But,  of 
course,  the  family  will  need  money  to  live  on  in  the  mean- 
time, and  if  the  spouse  is  not  working  this  could  be  a real 
need.  To  prevent  any  hardships  falling  on  the  bereaved 
family,  the  law  has  seen  fit  to  make  certain  exceptions  in 
the  case  of  frozen  assets: 


(1)  Where  there  is  an  insurance  policy  pay- 

able to  the  spouse  as  the  beneHciary,  the 
insurance  company  may  pay  the  amount 

to  the  surviving  spouse.  It  should  be 
noted  that  such  a policy  is  not  considered 
part  of  the  estate. 

(2)  If  there  is  a joint  bank  account,  all  of 

the  money  deposited  may  be  withdrawn  by 
the  other  person.  It  makes  no  difference 
if  the  other  person  is  the  spouse  of  the 

deceased  or  not. 

(3)  If  the  deceased's  estate  includes  one  or 

more  bank  accounts  (not  joint)  and  the 
deceased  was  a resident  of  Alberta,  the 
bank,  trust  company,  or  credit  union 
where  the  account  is  kept  may  pay  up  to 
$2  500  out  of  the  account  without  court 
approval. 

(4)  Any  funeral  expenses  may  be  paid  out  of 
the  deceased's  bank  account(s)  without 
court  approval. 


In  all  of  the  above  cases,  the  person 
money  will  be  required  to  provide  proof 
ment  to  receive  such  money.  The  types 
required  would  be  such  things  as: 

seeking  to  obtain 
of  their  entitle- 
of  identification 

(a) 

the  insurance  policy. 

(b) 

the  death  certificate. 

(c) 

a copy  of  the  will  (to  prove  person 
is  executor). 

(d) 

a marriage  certificate,  and 

(e) 

any  other  proof  required 
particular  institution. 

by  the 
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Inadequate  Provisions  for  Dependents 

When  provisions  for  a dependent  under  a will  or  through 
the  Intestate  Succession  Act  are  inadequate  for  proper  mainte- 
nance and  support,  the  dependent  may  apply  to  the  Courts 
for  relief  under  the  Alberta  Family  Relief  Act.  Upon  being 
presented  with  such  an  application,  the  judge  may  order  such 
provisions  as  are  adequate  to  be  made  out  of  the  deceased's 
estate.  This  Act  specifically  states  that  a dependent  is: 

(a)  the  wife  or  husband  of  the  deceased; 

(b)  a child  of  the  deceased  who  is  under 
the  age  of  16  years  at  the  deceased's 
death;  and 

(c)  a child  of  the  deceased  who  is  16 
years  of  age  or  over  at  the  time  of 
the  deceased's  death  and  unable  by 
reason  of  mental  or  physical  dis- 
ability to  earn  a livelihood. 


Where  such  an  application  is  successful,  the  court  may 
award  a lump-sum  payment  or  a periodic  payment  for  the 
balance  of  the  applicant's  life.  Some  of  the  factors  which  the 
Court  will  consider  in  deciding  on  the  amount  to  award  are: 


(a) 

size  of  total  estate. 

(b) 

standard  of  living  to  which 
dents  are  accustomed. 

depen- 

(c) 

special  needs  of  children  to 
for: 

allow 

(1)  proper  education;  and 

(2)  uncertainty  of  future. 

If  an  application  to  increase  maintenance  is  successful 
under  the  Family  Relief  Act,  the  testator's  will  is  not 
declared  invalid.  This  will  simply  mean  that  the  increased 
money  will  be  taken  from  one  beneficiary  or  beneficiaries 
and  given  to  the  dependent.  It  is  possible  for  a testator  to 
specifically  disinherit  a spouse  or  child,  and  list  reasons  for 
this  action  in  the  will,  but  in  most  cases  the  Court  will  not 
allow  it. 

Trusts 


Certain  factors  represent  definite  impediments  to  making 
outright  gifts  to  beneficiaries.  Some  of  these  factors  are: 

(1)  Will  the  intended  beneficiary  of  the  gift 
be  able  to  undertake  the  problems  of 
managing  the  gifted  property  with  any 
degree  of  care,  prudence,  and  efficiency? 
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(2)  Will  the  intended  beneficiary  be  induced 
by-  the  gift  to  engage  in  speculative  and 
extravagant  practice? 

(3)  Does  the  intended  beneficiary  know  the 
value  of  money?  Will  its  ownership  be 
approached  with  the  correct  mental 
attitudes? 

(4)  Is  the  intended  beneficiary  sufficiently 
mature  to  be  entrusted  with  the  ownership 
of  comparatively  large  sums  of  money  or 
property? 


These  questions  should  be  considered  carefully  by  an 
individual  who  plans  to  make  substantial  gifts  of  property. 
But  the  list  of  questions  does  not  end  with  the  beneficiary. 

The  testator  may  have  certain  personal  objectives  in  making 

the  gifts,  which  may  have  little  or  nothing  to  do  with  the 
beneficiary’s  qualifications.  The  following  are  some  of  these: 

(1)  The  testator  may  not  wish,  for  personal 

reasons,  to  enturst  the  care  and  manage- 
ment of  the  money  and  property  accumu- 

lated to  any  one  or  more  of  the  beneficia- 
ries. 

(2)  The  testator  may  wish  to  place  protective 

safeguards  around  the  gifts  which  will 
protect  them  from  losses  and  dissipation. 

(3)  The  testator  may  not  wish  to  surrender 

personal  control  to  beneficiaries  by  giving 
them  complete  control  and  ownership  of 
large  sums  of  money. 

(4)  The  testator  may  not  wish  to  give  bene- 

ficiaries the  uncontrolled  right  to  dispose 
of  the  property  in  any  way  that  they 
desire. 

(5)  The  testator  may  not  wish  to  expose  any 

part  of  his  or  her  wealth  to  the  personal 
whims  and  vagaries  of  the  different 
members  of  his  or  her  family. 


Each  of  these  objections  is  valid  and  any  one  or  more 
of  them  may  lead  a testator  to  refuse  to  consider  any  sugges- 
tion of  making  outright  gifts  of  money  or  property  to  bene- 
ficiaries. Under  a trust,  a beneficiary  can  receive  every 
possible  benefit  from  the  property  without  being  given  either 
the  control,  or  the  responsibilities  of  managing  it. 
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The  essential  feature  of  a trust  is  that  the  property  is 
placed  under  the  care  and  management  of  a specially  selected 
individual  or  trust  institution.  It  is  the  duty  of  the  person 
so  selected  (the  Trustee)  to  manage  the  property  for  the 
exclusive  benefit  of  the  person  or  persons  for  whom  it  is 
created,  and  to  follow  the  instructions  of  the  creator  of  the 
trust  about  the  payment  of  the  trust  income,  the  distribution 
of  the  trust  property,  and  the  management  and  administration 
of  the  trust.  The  use  of  the  trust  dispels  any  misgivings 
that  the  testator  may  have  about  the  investment  shortcomings 
of  the  beneficiary.  It  also  allays  any  fears  about  what  the 
beneficiary  will  do  with  the  property.  A trust  permits  the 
donor  to  dictate  how  the  property  should  be  used,  managed, 
and  eventually  distributed. 

A trust  arrangement  consists  of  a three-party  relation- 
ship: 


(1)  The  creator  of  the  trust  — the  individual 
who  creates  the  trust  and  transfers  the 
property  to  it. 

(2)  The  trustee  — the  trust  company  or 
individual  to  whom  the  trust  income  and 
its  other  benefits  are  to  be  paid  in 
accordance  with  the  instructions  that  the 
trust  creator  sets  forth.  The  normal  trust 
arrangement  envisages  two  classes  of 
beneficiaries : 


(a) 

the 

person 

or 

persons 

who  are 

to 

receive  the 

trust  income; 

and 

(b) 

the 

person 

or 

persons 

to  whom 

the 

trust 

property 

is  to  be  distributed 

when  it  comes  to  an  end. 


The  following  illustration  will  clarify  the  workings  of 
this  three-party  arrangement: 


Mr.  Smith  is  a widower.  He  has  a married 
daughter  with  one  child.  His  objective  is  to  see 
that  his  daughter  is  cared  for  financially  after 
his  death.  He  is  extremely  reluctant  to  leave 
his  property  outright  to  her  for  the  following 
reasons : 

(a)  his  daughter  has  neither  the  training  nor 
the  experience  to  undertake  the  respon- 
sibilities and  problems  of  property  and 
securities  management; 
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(b)  he  fears  with  ample  reason  that  her  lack 
of  experience  in  investment  matters  might 
lead  her  to  make  costly  investment  mis- 
takes which  might  well  cost  her  the 
financial  protection  that  he  seeks  to  give 
her. 

Mr.  Smith  wishes  to  make  sure  that  his  property 
will  be  distributed  to  his  grandchild  upon  his 
daughter's  death. 

Mr.  Smith's  problem  is  shared  in  one  way  or 
another  by  most  individuals.  The  basic  problem 
in  each  such  case  is  to  recognize  the  problem, 
and  to  apply  the  trust  solution  to  it.  Under  the 
trust  solution,  Mr.  Smith  would  take  the  follow- 
ing steps: 

(a)  he  would  direct  in  his  will  that  the  pro- 

perty he  wishes  to  apply  to  the  job  of 
supporting  his  daughter  after  his  death 
be  transferred  to  a trust; 

(b)  he  would  specify  the  trust  income,  the 

disposition  of  the  trust  property,  and  the 
management  and  administration  of  the  trust 
property.;  and 

(c)  he  would  finally  appoint  to  the  duties  of 

trustee,  a trust  institution  or  individual 
in  whom  he  has  complete  confidence.  It  is 
the  legal  duty  of  the  trustee  to  undertake 
the  care  and  management  of  the  trust  pro- 
perty for  the  exclusive  benefit  of  the 

trust  beneficiaries.  It  is  also  his  legal 
duty  to  obey  the  instructions  that  the 
trust  creator  sets  forth. 

Mr.  Smith  can  now  bind  these  three  steps  into 

the  complete  protection  of  his  daughter  for  life. 
He  would  direct  as  follows: 

(a)  that  the  trust  income  be  paid  to  his 

daughter  for  life;  and 

(b)  that  the  trust  be  terminated  and  the  trust 
property  distributed  to  his  grandchild  at 
his  daughter's  death. 

In  addition  to  these  property  and  income  direc- 
tions, he  would  also  set  out  his  wishes  and 

directions  for  the  administration  of  the  trust. 
These  would  include  his  instructions  about  the 
types  of  investments  in  which  the  trust  funds 
would  be  invested.  He  would  also  set  his 

instructions  about  the  many  and  varied  duties 
which  are  attached  to  the  care  and  upkeep  of  a 
property  or  securities  fund. 
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One  or  More  Trustees? 

The  entrustment  of  the  trust  duties  to  one  trustee  is 
probably  satisfactory  if  the  duties  are  routine  in  nature,  and 
the  trustee  is  competent  to  assume  them.  However,  if  the 

trustee  is  to  be  given  wide  discretionary  powers  over  invest- 
ments and  income  of  the  trust  it  may  be  better  to  have  the 
added  protection  of  two  or  more  trustees.  Where  there  is  more 

than  one  trustee,  they  must  usually  act  together.  This  need 

to  confer  and  agree  before  taking  any  important  step  in 

connection  with  the  management  and  administration  of  the 
trust  produces  certain  benefits.  It  acts  as  a check  against 

the  individual  personal  prejudices  or  favoritism  that  one  of 
the  two  may  bear  to  selected  beneficiaries;  it  may  also  pre- 
vent the  mistakes  or  carelessness  that  one  person  who  is 

vested  with  full  and  absolute  powers  might  conceivably  make. 

In  approaching  the  decision  as  to  whom  to  select  as 
trustee,  the  testator  will  also  have  to  decide  if  it  should  be 
an  individual,  bank  or  trust  company.  In  making  this 
decision,  the  testator  should  consider  the  advantages  of 
permanence,  skills,  and  group  judgement  that  the  use  of  a 
corporate  trustee  will  provide  for  the  beneficiaries: 

(1)  A trust  company  or  bank  will  give  the 

trust  and  its  assets  continuous  and 
uninterrupted  management.  Unlike  an 
individual,  its  administration  of  the  trust 

will  not  be  affected  or  interrupted  by 

death,  illness,  or  vacations. 

(2)  A trust  company  will  apply  the  joint 

judgment  of  a group  of  experts  to  the 

questions  and  problems  which  will  arise 

in  connection  with  the  administration  of 
the  trust.  Its  staff  includes  experts  in 
every  phase  of  trust  management.  Their 
daily  business  is  to  concentrate  on  a full- 
time basis  on  the  problems  of  trust 

management.  The  cumulative  experience  and 
training  which  a corporate  trustee  can 
apply  are  rarely,  if  ever,  matched  by  an 
individual. 

(3)  Trust  companies  and  banks  are  rigidly 
regulated  by  laws  and  outside  admini- 
strative bodies.  These  represent  added 
safeguards  for  a trust. 

Many  people  are  reluctant  to  make  use  of  the  services 
of  corporate  trustee  because  of  the  possible  costs  involved. 
They  may  prefer  to  select  a trustee  from  among  the  members 
of  their  family.  One  of  these  might  act  as  trustee  without 
asking  for  any  compensation.  Several  comments  should  be  made 
about  this  attitude.  First  and  most  important  is  the  fact  that 
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the  fees  for  the  services  of  a trustee  are  surprisingly  rea- 
sonable. These  fees  are  fixed  by  law  and  a testator  should 
check  these  fee  charges  to  find  out  how  much  the  protection 

will  cost.  The  second  comment  should  be  directed  to  the 

possible  • hidden  costs  to  which  a trust  will  be  exposed  if  a 
non-professional  trustee  or  relative  is  appointed.  While  this 
type  of  trustee  may  not  charge  the  estate  for  the  value  of 

services  rendered,  the  non-professional  trustee  is  more  than 
likely  to  seek  outside  professional  counsel  to  help  fill  the 
gaps  in  experience  and  knowledge.  Moreover,  this  person  may 
repeatedly  ask  instructions  from  the  courts  about  the  duties 
as  trustee.  All  this  costs  money  in  fees  and  charges  payable 
by  the  estate.  These  hidden  costs  may  amount  to  more  than 
the  charges  of  a corporate  trustee. 

Common  Law  Marriages 

In  Alberta,  the  law  does  not  recognize  the  right  of  the 
spouse  to  inherit  the  deceased  spouse's  estate  if  this  is  not 
contained  in  the  will.  It  matters  not  how  long  the  couple 
has  lived  together.  Children  of  such  a union  do  have  some 
rights  however.  The  illegitimate  child  of  a mother  is  recog- 

nized as  her  legitimate  child  and  may  inherit.  The  illegiti- 
mate child  of  the  father  may  only  inherit  part  or  all  of  the 
estate  if: 

(1)  the  father  has  acknowledged  paternity, 
i.e.  admits  he  is  the  father;  or 

(2)  a court  order  has  been  made  declaring  the 
father's  paternity  under  any  of  the 
following  statutes: 

(a)  The  Children  of  Unmarried  Parents 
Act, 

(b)  The  Child  Welfare  Act, 

(c)  The  Maintenance  and  Recovery  Act. 

Any  adopted  children  assume  all  the  rights  and  privi- 
leges of  a natural  child. 


The  Domestic  Relations  Act 

Under  the  Domestic  Relations  Act  a parent  of  an  infant 
in  a will  may  appoint  a person  to  be  guardian  of  an  infant 
after  the  death  of  the  parent.  It  is  important  to  realize  that 
there  are  two  kinds  of  guardians.  In  Alberta  we  may  by  will 
appoint  a guardian  of  the  person  of  our  minor  children 
(under  eighteen  years  of  age).  This  guardian  is  the  person 
you  have  selected,  with  his  or  her  consent,  to  act  as  a 
substitute  parent.  Care  should  be  given  to  seeing  that  the 
new  environment  will  be  as  close  to  your  present  home  as 
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possible,  in  religion,  discipline,  health  and  education. 
Grandparents  should  not  automatically  be  appointed  as 
guardians.  They  are  wonderful  people  and  should  be  allowed 
to  retain  the  grandparent  relationship  with  the  children. 
Orphaned  children  will  need  their  grandparents  as  well  as 
substitute  parents. 


The  courts  will  approve  the  selection,  as  long  as 
someone  selected  is  not  deemed  by  the  court  to  be  an  unfit 
guardian. 

Matters  relating  to  the  child's  separate  estate  or  inheri- 
tance are  determined  by  the  trustee  named  in  the  parent's 

will  (if  any),  the  Public  Trustee,  or  a guardian  of  the 
infant's  estate  appointed  by  the  District  Court  after  posting 
a bond. 

One  of  the  most  important  reasons  for  making  a will  is 
to  appoint  guardians  for  your  minor  children.  Some  of  the 
most  heart-rendering  court  cases  on  record  are  those  where  a 
number  of  relatives  apply  for  guardianship  of  the  orphaned 
children.  It  divides  the  family  perhaps  forever,  upsets  the 
children  who  have  already  been  through  a great  deal,  and 
costs  the  estate  money  through  the  court  costs  involved. 

Please  note  that  you  can  in  your  will  or  by  deed 
appoint  the  same  person  to  be  guardian  of  the  person  and 

estate  of  your  mi.nor  children,  but  remember  when  doing  so 
to  consider  whether  the  person  you  choose  is  qualified  to 

handle  the  child's  finances  as  well  as  the  emotional  needs 

of  the  child. 


What  Happens  When  a Person  Dies  Without  a Will? 

When  a person  dies  without  a will  or  leaves  property 
that  is  not  disposed  of  by  a will,  the  Intestate  Succession  Act 
determines  how  the  estate  is  to  be  distributed.  In  other 
words,  for  those  of  us  without  the  time  and  patience  to  make 
our  own  wills,  the  Provincial  Government  has  made  a will  for 
us.  Unfortunately  this  will,  the  Intestate  Succession  Act, 
cannot  take  into  consideration  the  needs  of  each  particular 
family.  Thus  some  unfair  situations  can  result. 

According  to  this  Act,  if  a spouse  leaves  an  estate 
with  a net  value  of  less  than  $40  000  the  entire  estate  goes 
to  the  surviving  spouse.  Where  the  net  value  of  this  estate 
exceeds  this  amount,  the  surviving  spouse  receives  $40  000 
plus  interest  at  5%  per  annum  until  paid,  and  the  remainder 
is  divided: 

(1)  if  one  child,  half  to  the  spouse  and  half 
to  the  child. 
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(2)  If  more  than  one  child,  a third  to  the 
spouse  and  two-thirds  divided  equally 
amongst  the  children. 


If  a son  or  daughter  is  dead  but  survived  by  children, 
they  receive  what  would  have  been  the  parent's  share.  Where 
there  are  no  children,  the  widow  receives  the  entire  estate. 


Where  there  is  no  widow  or  descendants,  the  estate  goes 
to  the  deceased's  nearest  kin  who  are  determined  in  the 
following  order:  parents;  brothers  and  sisters,  or  if  dead, 

their  children,  grandparents,  aunts  and  uncles;  cousins. 


When  no  heirs  survive  the  deceased  person,  the  estate 
goes  to  the  University  Commission  under  the  Ultimate  Heir 
Act.  All  funds  received  by  the  Commission  as  ultimate  heir 
are  used  for  scholarships  and  assistance  in  the  field  of 
research  at  the  Universities  of  Alberta,  Calgary  and  Leth- 
bridge. 
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Wills  — Review  Cases 
Case  1 


Where  an  estate  is  relatively  small  a testator  often  leaves 
everything  to  one  person.  The  following  will  is  an  example  of  this. 

THIS  IS  THE  LAST  WILL  AND  TESTAMENT  OF  me, 

of  the  City  of  in  the  Province  of 

(1)  I HEREBY  REVOKE  all  former  wills  and  testamentary  dipositions 
heretofore  made  by  me. 

(2)  I NOMINATE  AND  APPOINT  ^ 

the  sole  Executor  of  this  my  Will. 


(3)  I GIVE,  DEVISE  AND  BEQUEATH  all  my  property  of  every  nature  and 
kind  of  which  I shall  die  possessed  to 
for  his  own  use  absolutely. 


IN  WITNESS  WHEREOF  I have  to  this  my  last  Will  and  Testament, 
written  upon  this  single  page  of  paper,  subscribed  my  name  this  first 
day  of  September,  19 — . 


SIGNED,  PUBLISHED,  AND  DECLARED  ) 
by  the  said  Testator  as  his  last  ) 
Will  and  Testament,  in  the  ) 
presence  of  us,  both  present  at  ) 
the  same  time,  who  at  his  request,  ) 
in  his  presence  and  in  the  presence) 
of  each  other  have  hereunto  ) 
subscribed  our  names  as  witnesses.  ) 


Witness  (j 

•QuMJldL 

Address 

4?BTta£j-  4/1/71^ 

Witness  - ^ 

Address 
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Case  2 


Where  an  estate  is  fairly  large,  or  for  other  reasons, 
testators  may  wish  to  write  their  will  so  that  their  estate  will  be 
distributed  among  several  persons  upon  their  death. 

In  the  foregoing  will,  if  John  Smith  had  a fairly  large 
estate,  instead  of  leaving  everything  to  his  brother  George  Smith, 
he  might  have  wished  his  father,  mother,  brothers,  and  sisters,  as 
well  as  a cousin,  to  share  it.  In  that  case  he  might  have  written 
a different  Part  3,  as,  for  example: 


(3)  I GIVE,  DEVISE  AND  BEQUEATH  the  following  bequests  to  the  persons 
hereinafter  named: 


(a) 





/pny 


(c) 


y^^jirrC^re^^^rC  , 

'7^0^. 

a^rt^  . . . 


■ 
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Case  3 

A and  his  wife,  who  was  younger  than  A,  were  both  killed  in 
a common  disaster.  They  had  no  children.  Neither  A nor  Mrs.  A had 
a will.  As  Mrs.  A was  younger  than  A she  was  presumed  to  have 
survived  A.  Mrs.  A inherited  A's  whole  estate;  legally  this 
belonged  to  Mrs.  A at  the  time  of  her  death.  Mrs.  A died  leaving 
no  husband  or  child.  All  of  Mrs.  A's  property,  including  the  pro- 
perty she  inherited  from  her  husband,  will  pass  to  Mrs.  A's 
family  — to  her  father  and  mother  in  equal  shares  if  living.  If  one 
parent  has  died,  the  other  parent  will  take  all.  If  Mrs.  A's 
parents  are  both  deceased,  the  estate  will  be  distributed  equally 
among  Mrs.  A's  brothers  and  sisters.  If  Mr.  and  Mrs.  A had  had 
children  living  at  the  time  of  their  death,  their  property  would 
have  gone  to  the  children. 


Case  4 

Bill  and  his  wife,  who  was  younger  than  Bill  were  in  a 
common  accident  in  which  Bill  was  killed.  They  had  no  children. 
Bill  had  a will  in  which  he  had  written: 

"I  leave  everything  to  my  wife  Mary  provided  she 
survives  me  by  thirty  days,  then  I leave  everything 
to  my  brother  John.'* 

Mary  died  two  days  after  the  accident.  The  alternative  in 
Bill's  will  took  effect,  and  his  property  went  to  his  brother  John. 


Case  5 

The  person  to  whom  an  estate  is  left  after  a number  of 
legacies  have  been  paid  is  known  as  the  residuary  legatee. 

Walsh,  a bachelor,  has  an  estate  worth  $30  000.  He  makes  his 
will  leaving  $10  000  to  his  brother,  $10  000  to  his  sister,  $1  000 
to  the  Canadian  Red  Cross,  $2  500  to  the  Cancer  Society,  and  $2  500 
to  the  Crippled  Children's  Fund.  The  remainder  of  his  estate  he 
leaves  to  his  nephew,  Lance.  Lance  is  the  residuary  legatee. 

Case  6 


An  alteration  in  the  terms  of  a will  must  be  initialed  by  a 
testator  in  the  presence  of  two  witnesses  who  are  required  to  sign. 

Thompson  made  a valid  will  in  which  he  left  three  valuable 
antique  chairs  to  his  daughter  Edith.  Later  he  drew  a line  through 
Edith's  name  and  substituted  the  name  of  his  son  Robert.  When 
Thompson's  will  was  read  both  children  claimed  the  furniture.  Both 
sought  legal  advice,  and  no  action  was  taken  as  it  was  pointed 
out  that,  according  to  the  law,  only  Edith  could  inherit  the 
chairs . 
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Case  7 

A codicil  to  a will  revokes  the  clause  which  it  replaces  in 
the  original  will. 

Petruk  legally  executes  a will  in  which  one  of  the  bequests 
which  he  makes  is  a house  and  lot  to  his  nephew  Frank  Petruk. 
He  informs  Frank  in  a letter  that  he  is  to  benefit  by  his  will,  but 
does  not^  tell  him  exactly  what  he  is  to  inherit.  Later  Petruk 
changes  his  mind  and  adds  a valid  codicil  to  his  will  by  which 
he  leaves  the  house  and  lot  to  his  brother  Stephen,  and  nothing  to 
Frank.  When  the  will  is  read  and  Frank  finds  that  he  has  been 
disinherited  he  takes  legal  action  to  have  the  codicil  set  aside  and 
produces  the  letter  from  Petruk  as  evidence  of  intention.  The  court 
held  that  the  codicil  revoked  the  original  bequest  and  Stephen  got 
the  house  and  lot. 


Case  8 

Executors  may  be  beneficiaries  if  they  are  not  witnesses  to 

the  will. 

O'Leary  validly  executes  a will  witnessed  by  Smith  and 
Riley,  in  which  he  leaves  $1  000  to  his  church,  $2  500  to  his  sister 
Margaret,  and  $500  to  Wylie  whom  he  also  names  as  executor.  The 
balance  of  his  estate  he  leaves  to  his  only  daughter  Ruth,  his  wife 
having  predeceased  him.  Ruth  is  under  the  impression  that  Wylie 

has  no  legal  right  to  the  $500  bequest  because,  as  executor,  he 

. has  transacted  the  business  of  the  estate.  The  court  held  that 

Wylie  was  legally  entitled  to  the  $500. 


Case  9 

When  certain  words  in  a will  are  obliterated,  the  will  is 
interpreted  according  to  the  terms  without  such  words. 

Knight  of  Edmonton,  a man  with  a wife  and  two  daughters, 
validly  executes  a holograph  will  disposing  of  his  property,  and 
places  it  with  other  personal  documents  in  the  drawer  of  his  desk. 
Some  ink  is  spilled  and  drips  into  the  drawer  where  the  papers 
are  kept.  The  following  year  Knight  dies  suddenly  and  when  his 
will  is  examined  it  is  found  that  a whole  clause  has  been  obliter- 
ated by  the  ink.  After  a bequest  of  $5  000  to  his  elder  daugher 

Rose,  the  will  read  and  to  my  00.  The  rest  of  the 

will  was  easily  legible  and  left  the  residue  of  the  estate  to  Mrs. 
Knight.  The  court  held  that  the  will  must  be  interpreted  without 
reference  to  the  obliterated  section.  Mrs.  Knight  got  the  balance 
of  the  estate. 
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Exercise  1 

> 

1.  What  is  a will? 


2.  What  is  a testator? 


3.  What  is  a testarix? 


4.  What  is  a bequest? 


I 


5.  What  is  a beneficiary  under  a will? 


6.  What  is  an  executor? 


7.  What  are  the  chief  duties  of  an  executor  or  administrator? 
(a) 


(b) 
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(c) 

(d) 


8.  When  do  the  provisions  in  a will  take  effect? 


9.  Who  may  be  a witness  to  a will? 


10.  Who  is  the  person  best  qualified  to  draw  up  a will? 


11.  Persons  are  generally  capable  of  executing  a will  if  they  are: 

(a)  

(b)  

(c)  

(d) 


12.  What  safeguard  should  testators  take  if  their  will  is  written 
on  more  than  one  page? 


13.  What  is  the  residue  of  an  estate? 
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14.  What  is  the  main  provision  of  the  Survivorship  Act? 


15.  How  old  must  beneficiaries  be  before  they  can  receive  their 
bequest  under  the  terms  of  a will? 


16.  What  is  meant  by  a codicil  to  a will? 


17.  Give  three  important  provisions  of  any  codicil, 

(a) 


(b) 


(c) 


18.  Briefly  describe  the  ways  in  which  a will  may  be  revoked. 


(a) 
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(b) 


(c) 


(d) 


19.  What  is  meant  by  probating  a will? 


20.  What  happens  when  executors  named  in  the  will  renounce  their 
position? 


21.  What  is  the  purpose  of  having  an  administrator  post  a bond? 
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22.  Under  what  circumstances  will  the  administration  of  an 
estate  come  under  the  jurisdiction  of  the  Public  Trustee's 
Office? 


23.  Under  the  Family  Relief  Act,  who  is  considered  to  be  a 
dependent  of  the  deceased? 


(a) 


(b) 


(c) 


24.  If  an  application  to  increase  maintenance  is  successful  under 
the  Family  Relief  Act,  from  where  does  this  increased  money 
come  from? 


25.  Suggest  four  reasons  why  a testator  may  wish  to  set  up  a 
trust  arrangement  for  a beneficiary  rather  than  bequesting 
a lump  sum  payment. 


(a) 
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(b) 


(c) 


(d) 


26.  Differentiate  between  the  two  possible  types  of  guardians  and 
define  their  respective  functions. 

(a) 


(b) 
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Exercise  2 

1.  A husband  and  wife  had  prepared  mutual  wills  in  which  they 
left  all  of  their  property  to  each  other.  They  had  no  child- 
ren, but  both  had  living  parents.  If  the  husband  was  older 
than  the  wife,  who  would  get  their  property  if  they  were 
both  killed  in  an  accident  whereby  it  was  impossible  to  say 
which  one  died  first?  Explain. 


2.  In  his  will,  a testator  leaves  his  house  to  a brother.  A few 
weeks  later  before  the  testator's  death,  he  sells  the  house  to 
a third  party.  Can  the  brother  still  claim  the  house?  Explain. 


3.  Art  made  a will  which  was  properly  executed  and  witnessed. 
Among  other  bequests  was  a gift  of  a valuable  silver  tea 
service  to  his  niece,  Amelia.  One  evening  when  he  was  alone 
he  took  out  his  will  and  read  it  over.  Then  he  crossed  out 
Amelia  and  above  it  wrote  Thelma,  the  name  of  his  cousin, 
but  did  nothing  further  about  it,  nor  did  he  mention  it  to 
anyone.  After  his  death  Thelma  claimed  the  tea  service.  Is 
she  entitled  to  it?  Explain. 
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4.  Morgan  Left  a will  bequesting  all  his  estate  to  the  postman 
who  delivered  his  mail.  Morgan’s  wife  and  five  children  were 
left  without  any  means  of  support.  The  wife  claims  that 
Morgan  was  mentally  ill  when  he  made  his  will. 

(a)  If  this  is  found  to  be  true,  how  does  the  law  apply? 


(b)  If  the  claim  of  mental  illness  fails,  what  course  is  open 
to  the  wife  and  children? 


5.  Cartier,  aged  40,  and  his  wife,  aged  35,  were  killed 

instantly  in  a plane  crash.  The  couple  had  no  children. 
Cartier,  an  only  child,  was  survived  by  his  parents.  His 
wife's  parents  were  deceased,  her  only  living  relative  being 
a sister.  Cartier's  will  left  all  his  estate  (a  total  of 
$150  000)  to  his  wife.  The  wife  had  not  made  a will.  How  does 
the  law  provide  for  the  final  distribution  of  Cartier's  estate? 
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During  the  day  Henry  wrote  out  his  will  and  signed  and 
dated  it.  Two  of  his  friends  came  to  visit  him  that  same 
evening  and  signed  the  will  as  witnesses.  Is  the  will  valid? 
Explain. 


A widower  willed  his  estate,  amounting  to  $60  000  to  his  three 
daughters  equally.  A son,  who  had  a successful  business,  was 
left  out  of  the  will.  Two  of  the  daughters  signed  the  will  as 
witnesses.  Explain  how  this  estate  would  be  distributed 
according  to  the  laws  of  Alberta. 


When  Abbey  died,  he  left  his  wife  and  three  children  as 
survivors.  His  estate  was  valued  at  $28  000.  How  would  this 
estate  be  divided  if  he  did  not  leave  a will? 
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Exercise  3 

Arnold  Reston  is  a retired  businessman.  He  was  predeceased 
by  his  wife  in  1983,  but  his  three  children  are  still  alive;  a son, 
Robert,  who  is  a lawyer,  and  two  daughters,  Mary,  a nurse,  and 
Jane  who  is  a university  • student.  None  of  the  children  are  married. 
He  also  has  two  brothers  who  are  still  living,  John  and  William. 
He  owns  a large  home  and  has  a summer  cottage.  He  has  $15  000 

cash  in  a savings  account  and  another  $35  000  invested  in  stocks 

and  bonds.  He  also  owns  a large  stamp  collection  valued  at  $8  500. 
He  owns  two  late  model  cars  and  has  recently  purchased  a small 

boat.  He  also  possesses  several  items  of  personal  property 

(antiques,  paintings,  sculptures)  which  he  values  highly. 

Make  up  and  write  out  what  you  think  would  be  a suitable 
will  for  Arnold  Reston  that  would  be  acceptable  in  court.  Make  a 
rough  copy  on  your  own  paper.  Then  use  the  following  pages  for 
your  completed  copy.  Be  sure  you  include  the  date,  the  executor's 
name  and  two  witnesses.  Remember  that  nothing  should  be  written 
after  the  testator's  signature. 

This  wilt  should  take  the  same  format  as  that  of  Robert 
Maxwell  as  found  in  the  lesson  notes.  Be  sure  to  include  the 

following : 


(a)  testamentary  clause 

(b)  revocation  of  previous  wills 

(c)  appointment  of  executors 

(d)  provision  for  substitute  executors 

(e)  directions  for  funeral 

(f)  bequest  of  specific  items 

(g)  bequest  of  residue  of  estate 
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Exercise  4 

Referring  to  Exercise  2,  one  week  after  he  had  made  his  will, 
Arnold  Reston  decides  to  make  a special  bequest  to  his  favorite 
charity,  the  Salvation  Army,  in  the  amount  of  $5  000  cash.  Using 
the  proper  format  as  described  in  this  lesson,  write  out  the 
codicil  that  Reston  would  have  to  add  to  his  will  to  make  this 
bequest. 
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End  of  Lesson  12 


